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Introductory Statement 
On January 3, 1969, the District Court entered a 
judgment of conviction upon a jury verdict finding Archie W. 
Brawner guilty of the crimes of second-degree ae and carry- 


ing a dangerous weapon (Tr. 601-602; Proc. 24)” Notice of 


Appeal was filed on January 9, 1969, and Brawner was granted 


1/ References to the trial transcript are designated "Tr."; 
references to the transcript of proceedings are designated 
"Proc.". 


leave to proceed in forma pauperis on January 16, 1969 (Proc. 
25, 26). After submission of Opening and reply briefs by 
appellant and a brief by appellee, the case was argued orally 
to a panel of this Court on January 9, 1970. 

Although appellant raised no issues going beyond the 
application and enforcement of the then outstanding decisions 
of this Court, on December 29, 1970, the Court, sua sponte, 
ordered that this case be heard en banc. As subsequent events 
disclosed, although the question was not directly involved in 
the issues raised by the appeal, the Court had selected this 
proceeding as the occasion for reconsideration of the standards 


| 
governing the insanity defense enunciated in Durham v. United 
—_—= ——— x 


States, 94 U.S. App. D.C. 228, 214 F.2d 862 (D.C. Cir., 1954). 


Briefs addressed to the issues introduced by the Court 


were submitted by the parties and by the Court-appointed amicus 


| 
curiae. In addition, voluminous briefs were submitted by a 


number of the organizations invited to participate, and by others, 


2/ On January 5, 1971, the Court appointed an amicus curiae 

to research the authorities on the issue of criminal responsi- 
bility and to impartially advise the Court in respect thereof," 
and on January 22, 1971, thirteen organizations having expertise 
in aspects of medico-legal issues were invited to isubmit briefs. 
On February 5, 1971, the parties and the invitees were asked to 
respond to nine detailed questions averring the full spectrum of 
issues related to the insanity defense in general (Slip Op., 
App. A, pp. 74-75). 


- 


directed both to those issues and to the special interests of 


the various groups. 


After more than a year of deliberation, on June 23, 
1972 - two-and-one-half years after the appeal was noticed - 
the Court issued its opinion adopting the ALI-McDonald formula- 
tion for the insanity defense for future trials in the District 
of Columbia. 

The majority opinion and its related appendices cover 
some 80 pages. Of these, about three (pp. 6-8) are devoted to 
an inadequate, and inaccurate, resume of the trial record (compare, 
Appellant's Brief, 7/31/69, pp. 2-19), four (pp. 64-68) to an 
erroneous disposition of some of the issues actually raised on 
appeal, and one (p. 70) to the disposition of the appeal. Thus, 
Archie Brawner's claims occupy about one-tenth of the opinion. 

In certain instances a criminal defendant whose case 
becomes a "landmark decision", as the Court's opinion in this 
proceeding has been described by the press, may benefit greatly, 
since such decisions generally represent a change in the law 
which may redound to the defendant's benefit. In this case, 
where the change in the law is primarily a change in formulation, 
rather than a change in substance, and where the change does not 
relate directly to the issues raised on appeal, the defendant 
suffers from the submission of his claims in broader issues. 

Now that the broader questions have been resolved, 


appellant seeks reconsideration of his appeal in a context which 


will permit full consideration of his appeal. 


I. UNDER THE RULE SET FORTH IN WASHINGTON 
v. UNITED STATES, THE ACTION OF THE 
TRIAL COURT IN PERMITTING EXPERT! WITNESSES 
TO TESTIFY IN TERMS OF "PRODUCT": OR ITS 
SYNONYMS WAS PREJUDICIAL ERROR. 


In Washington v. United States, 129 U.S. App. D.C. 
29, 390 F.2a 444, 455-456 (1967), this Court expressly held that 
psychiatrists should be prohibited from testifying whether an 
alleged offense was the "product" of mental illness, since 
this is part of the ultimate issue to be decided by the jury: 


"The term 'product' has no clinical 
significance for psychiatrists. Thus there 
is no justification for permitting psychia- 
trists to testify on the ultimate issue 
Pyschiatrists should explain how defendant's 
disease or defect relates to his alleged 
offense, that is, how the development, 
adaptation and functioning of defendant's 
behavioral processes may have influenced 
his conduct. But psychiatrists should not 
speak directly in terms of ' roduct,’ or even 
Tresult’ or ‘cause’." (Emphasis added). — 


This was the rule when appellant was tried, and there 


is no room for doubt on this record that the questions which the 
prosecution addressed to its expert witnesses violated this 
prohibition. Both prosecution experts were asked to testify 
whether or not the crimes in this case were causally related 


to the defendant's mental condition (Tr. 464, 536), and the 


District Court's instructions defined "product" as meaning that 


there must be "a causal relationship between the abnormal condi- 


tion and the unlawful act" (Tr. 590-591). 


The Court's opinion attempts to dispose of this issue 


- 


on three grounds: 

1. That under the rule enunciated in Harried v. 
United States, 128 U.S. App. 330, 389 F.2d 281 (1967), 

a decision rendered prior to the Washington opinion, "the 
questioning of the Government's experts on the question of 

the causal connection between appellant's crime and his mental 
Gisease or defect was proper" (Slip Op., p. 65). 

2. “Assuming, arguendo, that the questions were 
not consonant with Washington we are unable, on this record, 
to discern prejudice" (Slip Op., p. 65). 

3. "Our conclusion is also impelled by the fact that 
it was defendant himself who first sought expert testimony on 
the question of causal connection," and the doctrine of 
curative admissibility (Slip Op., p. 66). 

The Court in wrong on all three counts. 


A. The Prosecution's Questions Were Not 
Proper Under The Standards Of Harried 


Passing the question of whether or not Washington 


superseded Harried, it is apparent that the prosecution's 
questions to its expert witnesses were not justified by the 
Harried decision, let alone under Washington. 

In Harried, supra, 389 F.2d 281, 285 n.3, the Court 
stated: 

"The correct form of question for counsel 
to put is to ask the expert to assume, but 
only for the purposes of the case, that the 


accused did in fact commit the acts charged 
and ‘then inquire if the expert has an opinion 


based on reasonable medical certainty 
whether there is any causal relation- 

ship between the assumed act and the 

mental abnormality he has described. 

The question should caution the expert | 

to state his opinion in terms of relation- 
ship, not in terms of 'product.' The 
expert should then explain why and how ithe 
abnormal mental condition directly influenced 
the commission of the act, if such is the 
case or how the abnormality impaired the 
defendant's capacity to control his behavior 
in relation to the act or both, if the ex- 
pert is prepared to so state." 


Despite the fact that the trial court had already 


ruled that the proceedings were to be governed by Washington, 
not Harried (Tr. 277, 314-315), defense counsel attempted 

to frame a question under the Harried standard (tr. 335-336), 
asking one of the defense experts: 


"Assuming for the purpose of this case the 
accused did commit the act which occurred, is 
there a cause in [sic] relationship between the 
assumed act and his mental abnormality?" 3/ 


The prosecution, on the other hand, made no attempt 


whatsoever to meet the Harried guidelines. Instead, the 
| 


questions were framed directly in terms of the ultimate issue 
to be decided by the jury: 


"Did you also come to any opinion concern- 
ing whether or not the crimes in this 


3/ The prosecution did not object to this question, although 
Clearly it could have done so under either Washington or Harried. 
Instead, the witness was cross-examined on the basis of the 
conclusion in a staff report from St. Elizabeth's (in which the 
witness had not participated) that "In cur opinion the crim is 

not completely related to ... [Brawner's] mental illness" (Tr. 
337-338). This alone should have satisfied the doctrine of cura- 
tive admissibility if it applied. Defense counsel did not address 
a similar question to the other defense witness, although testimony 
in terms of causal relationship was volunteered by that witness 
without objection (Tr. 506) from the prosecution. 
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case were causally related to the mental 
illness you diagnosed?" (Tr. 464). 4/ 


"What was your conclusion as to whether 
or not there was a causal relationship be- 
tween the two matters? " (Tr. 464) 
"Did you also reach any conclusion as 
to whether or not this mental condition 
was causally related with the crimes that 
occurred on September 8, 19672?" (Tr. 536) 
Even a cursory comparison of the form of question 
proposed in Harried and the questions actually propounded by 


the prosecution shows that the latter questions were improper. 


While it may be argued that carefully constructed questions 


which follow the guidelines of Harried could be asked with- 

out violating the defendant's right to have the jury decide 

the ultimate issues, the form chosen by the prosecution here 
was equivalent to asking the psychiatrists "Guilty or innocent?" 


B. The Testimony Elicited by the Prosecution's 
Improper Questions Was Clearly Prejudicial 


In its opinion, this Court states: 


"A principal reason for our decision 
to depart from the Durham rule is the 
undesirable characteristic, surviving 
even the McDonald modification, of undue 
dominance by the experts giving testi- 
mony. *** The difficulty is rooted in the 
circumstances that there is no generally 
accepted understanding, either in the jury 
or the community it represents, of the 
concept requiring that the crime be the 
"product' of the mental disease." (Slip 
Op., p. 21) 


4/ Defense counsel duly objected to the form of this question; 
the objection was overruled without discussion (Tr. 464). 


"The expert witnesses —- psychiatrists 
and psychologists - are called to adduce 
relevant information concerning what may 
for convenience be referred to as the | 
'medical' component of the responsibility 
issue. But the difficulty - as emphasized 
in Washington - is that the medical expert 
comes, by testimony given in terms of a non- 
medical construct ('product'), to express 
conclusions that in essence embody ethical 
and legal conclusions. There is, indeed, 
irony in a situation under which the Durham 
rule, which was adopted in large part to 
permit experts to testify in their own) terms 
concerning matters within their domain which 
the jury should know, resulted in testimony 
by the experts in terms not their own to 
reflect unexpressed judgments in a domain that 
is properly not theirs but the jury's.! The 
irony is heightened when the jurymen, instruct- 
ed under the esoteric 'product' standard, are 
influenced significantly by 'product' testimony 
of expert witnesses really reflecting ethical 
and legal judgments rather than a conclusion 
within the witnesses' particular expertise." 
(Slip Op., p. 23) 


The irony is even further heightened when the Court 
finds these considerations sufficiently important to require a 
new formulation of the instanity defense, while at the same 
time finding testimony of the kind it condemns to be so un- 


important it may be brushed aside as non-prejudicial. 


As Judge Bazelon has noted in his separate opinion 
| 


(Slip Op., p. 101): 


"The abuses of the productivity inquiry 
are strikingly illustrated by the record 
in this case. Since the expert witnesses 
agreed that appellant suffered from a sub- 
stantial disorder, his conviction would 
seem to depend on the jury's resolution 
of the question of productivity." 


Clearly, this is so; productivity was the critical contested 


-“ 


issue in the case. 

The only justification offered by the Court for 
finding the prohibited questions to be non-prejudicial in this 
case is that the word "product" was not used (Slip Op., p. 65) 
Washington, however, recognized that the prohibition must extend 
not only to the word "product", but also to its synonyms such 
as "result" and "cause" (390 F.2d at 456). Surely, any holding 
that there is no prejudice because the prosecution witnesses 
were asked questions phrased in terms of "causal relationship", 
rather than "product", and the trial court then made the connec~- 
tion by defining "product" in terms of "causal relationship," 
is the ultimate exaltation of form over substance. 

C. The Doctrine Of Curative Admissibility Has 
No Application To The Admission Of Evidence 
Bearing Directly On Guilt Or Innocence Which 
Is Normally Excluded To Further Important 
Substantive Judicial Policies 

As appellant pointed out in his reply brief (Reply 
Brief, 10/13/69, pp. 4-10), the decisions of this Court have 
established that the doctrine of curative admissibility is 


not to be applied to authorize the introduction of evidence 


normally excluded on substantive policy grounds which bears 


directly on the guilt or innocence of the defendant. Johnson 


v. United States, 120 U.S. App. D.C. 69, 344 F.2d 163 (1964); 
United States, 123 U.S. App. D.C. 6, 356 F.2d 345 (1966). 
As Judge Bazelon stated in his separate opinion (Slip 


134 n. 53): 


"The Court's refusal to reverse the 

conviction rests in part on the doctrine 

of ‘curative admissibility’. There may be 

cases in which a party's introduction of 
irrelevant or otherwise inadmissible testi- 
mony confers on his adversary the right to 
introduce in rebuttal further evidence that 
would otherwise be inadmissible. But such a 
rule is discretionary and cannot be involved 
when it would subvert a fundamental sub- 

stantive policy like that of Washington, to 
preserve for the jury its critical role in 
assessing criminal responsibility. See United 
States v. Winston, U.S. App. D.C. : 445 
F.2d 1236 (1971); United States v. Thompson, 
No. 24,940 (D.C. Cir. May 8, 1972). See 

enerally 1 J. Wigmore, Evidence § 15 (3 ed. 
1940, Supp. 1964). Defense Counsel's inquiry 
into productivity here was undoubtedly | inspired 
by certain knowledge that the government would 
ground its case on evidence of nonproductivity. 
Before any expert testimony was presented, the 
trial court correctly stated the Washington rule, 
but failed to apply it during the ensuing exami- 
nation of both prosecution and defense witnesses. 
We cannot say that the effect of the prosecution's 
impermissible testimony was neutralized by that 
of the defense. The proper approach was not to 
admit both but to exclude both." 5/ | 


| 
5/ The objections of defense counsel to the question to the 
prosecution's first expert witness (Tr. 464), coupled with the 
extended colloquies concerning expert testimony (Tr. 277, 314- 
315) and the trial court's obvious familiarity with the Washington 
decision, were clearly adequate to bring the error inherent in 
permitting "productivity" testimony to the attention of the court. 
Thus, even if there were some technical failure on the part of 
defense counsel in his objections (or confusion in determining 
the proper limits of expert testimony vx. 314-315, 335-336), 
"The ultimate responsibility - and power - to prevent witnesses 
from violating rules of evidence lies with judges." Campbell v. 
United States, 113 U.S. App. D.C. 260, 307 F.2d 397, 614 (1967) 
(Dissenting opinion.) 


THE COURT HAS FAILED TO DEAL 
ADEQUATELY WITH OTHER SUBSTANTIAL 
CLAIMS THAT APPELLANT WAS DENIED 
A FAIR TRIAL 
In the course of these proceedings, four substantive 
objections to the proceedings below were raised in addition to 
those initially presented on behalf of appellant (Appellant's 
6/ 
Supplemental Reply Memorandum, pp. 1-2): 
1. ‘The prosecution's cross-examination of the 


Clinical psychologist who testified on appellant's behalf, 


together with the closing argument based thereon, constituted 


prejudicial misconduct in that the prosecutor imported his own 
testimony into the trial on matters properly the subject of 
expert testimony ‘see Brief of Amicus Curiae, William H. Dempsey, 
Jr., pp. 83-95; Appellant's Supplemental Memorandum, pp. 66-73). 
2. The trial court's instructions relating to intoxi- 
cation, in the light of the relation between appellant's mental 
condition, probable conduct as a result of that condition, and 
his use of alcohol, constituted prejudicial error (See Brief 
for Public Defender Service and The Georgetown Legal Intern 
Project, pp. 39-42; Appellant's Supplemental Reply Memorandum, 
pp. 5-8). 
3. The trial court's failure to instruct the jury 
6/ Since this proceeding was set for hearing en banc, not re- 
hearing, there can be no argument that these claims come too late 


in the context of the appeal. Indeed, the Court has dealt with 
one on its merits (Slip Op., pp. 66-68), albeit erroneously. 


- 


that it could consider evidence concerning appeliantts mental 
condition and the probable effect of his intoxication and the 
physical abuse to which he had been subjected in’ determining 
whether he acted with "malice" constituted prejubicial error 
(id. at 26-33; Appellant's Supplemental Reply Memorandum, pp. 8-9). 

4. The trial court's Lyles instruction was not in 
conformity with the instruction prescribed by this Court, and 
was prejudicial error in that it suggested to the jury that, 
if they returned a verdict of not guilty by reason of insanity, 
ETS might be released immediately (id. at Pas -39). 

The Court dealt directly with only the first of these 
issues. With respect to the prosecution's conduct, the Court, 
although sustaining appellant's contentions as to its im- 


propriety, found it did not constitute reversible error 


(Slip Op., pp. 66-68). 


Appellant submits that in reaching this conclusion 


the Court failed to give due weight to the importance of the 
clinical psychologist's testimony to the defense or to the 
importance of his credibility in the context of this proceed- 
ing. Further review of both the cross-examination of the 
clinical psychologist and the reliance of appellant's 
psychiatrist on the clinical psychologist's tests in reaching 
his own conclusions, demonstrates that the prosecution's mis- 


conduct was clearly prejudicial, and should be deemed reversible 


error. 
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Brief For Appellant 


Statement of Issues Presented 
For Review 


| 
1. Where the principal defense to a charge of murder 


was defendant's claim that his conduct was the product of a 
mental disease or defect, did the Court err in permitting the 
prosecution's medical witnesses to testify that the crime 
charged was not "causally related" to defendant's mental condi- 


tion? 


= 


2. Where the four medical witnesses presented by the 
prosecution and defense all agreed that defendant was suffering 
from a mental disease or defect at the time of the acts which 
gave rise to the charges, and the only two medical witnesses 
‘who made independent examinations of the defendant presented 
testimony consistent only with the conclusion that defendant's 
acts were the product of his mental condition, did the Court 
err in refusing to grant defendant's motion for judgment of 
acquittal? 


[This case has not previously been before this Court. ] 


Reference to Rulings 
The District Court's denial of the defendant's objec 


tion to questions propounded by the prosecutor to the prosecu- 
tion's medical: witnesses which called for an opinion on produc- 
tivity appears at Tr. 464 (see also Tr. 276-277, 314). 

The District Court's denial of defendant's motion for 
judgment of acquittal on the charge of second degree murder ap- 


pears at Tr. 555-557 (see also Tr. 549-554) .~ 


Statement Of The Case 


A. Nature of the Case and Proceedings Below 
On September 8, 1967, Billy Eugene Ford died as the 


1/ The Court's earlier ruling, granting defendant's motion for 
Judgment of acquittal on the charge of first degree murder ap- 
pears at Tr. 274-275 (see also Tr. 267-273). 
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result of gunshot wounds sustained when five shots were fired 
through the closed door of an apartment at 1111 - 16th Street, 
N.E., in the District of Columbia. Appellant, Archie W. Brawner, 
_was arrested shortly after midnight on September 9, 1967, and 
charged with this offense. On November 14, 1967, Brawner was 
indicted on two counts, charging first degree murder and carry- 
ing a dangerous weapon, in violation of Sections 22.2401 and 
22.3204, D.C. Code. | 

On December 8, 1967, Brawner entered a plea of not 
guilty, and on March 8, 1968, on motion of his counsel, the 
District Court ordered that a mental examination be conducted 
at St. Elizabeth's Hospital. On August 16, 1968, Brawner was 
adjudged to be competent ta stand trial, and on October 3, 1968, 
Brawner's counsel gave notice of defendant's intention to rely 
on an insanity defense. i 

Brawner's trial by jury began on october 9, 1969, 
District Judge Robinson presiding. At the conclusion of the 
prosecution's case, on October 14, 1968, Judge Robinson granted 
defendant's motion for a judgment of acquittal on the charge of 
first degree murder, holding that the evidence was insufficient 
to permit the jury to conclude, beyond a reasonable doubt, that 
defendant had acted with deliberation (Tr. 27-275). On October 
16, 1969, at the close of all the evidence, the Court denied 


defendant's motion for judgment of acquittal on the charge of 


| 
second degree murder (Tr. 555-557). On October 17; 1969, the 


eke 


case was submitted to the jury under instructions covering second 
degree murder, and the lesser - included offense of manslaughter, 
the charge of carrying a dangerous weapon and the insanity defense 
(Tr. 570-600). There were no objections to the instructions 
(Tr. 600). 

On the same day, the jury returned its verdict finding 
defendant guilty of second degree murder and of carrying a 
dangerous weapon (Tr. 601-602). On January 3, 1969, defendant 


was sentenced to a term of nee of not less than five 


2 
nor more than twenty years.” Notice of appeal was filed on 


January 9, 1969. On January 16, 1969, plaintiff was granted 
leave to proceed in forma pauperis. The appeal was docketed on 
May 19, 1969. 


B. tatement of Facts 

In its direct case, the prosecution called eighteen 
witnesses, nine of whom testified concerning the events of 
September 8, 1967, up to and including the time of the shooting. 
The defense presented one additional witness with respect to 
these matters. 

insofar as can be ascertained from the testimony of 
these witnesses, no two of whom agree on all of the facts, the 


sequence of events on September 8, 1967, was as follows: 


2/ The judgment and commitment carried the notation, "The Court 
Yecommends commitment to a reformatory type institution and recon- 
mends a complete physical and psychological examination.” 
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Sometime before noon, Brawner and his uncle, Aaron 
Eugene Ross, began drinking a "whole lot" of Wild Rose (apparently 
a wine) in the basement of Brawner's home (Tr. 279, 284-285, 290). 
They continued drinking in the afternoon at the Hobo Jungle, an 
alley off 16th Street in the 1100 block (Tr. 285). During this 
period, Ross and Brawner consumed a fifth of Wild Rose at 
Brawner's house and an additional half-gallon at the Hobo Jungle 
(Tr. 290-292). : 

Sometime between 6:00 and 8:00 o'clock, p.m., they 
proceeded to an apartment at 1111 - 16th Street, N.E. (leds 286- 
287) 2 : | 

This apartment, occupied by Ronald Price, Walter Sharpp, 
and the decedent, Billy Ford (Tr. 171-172), was a frequent scene 
of parties, and during the night of September 8th, there were up 
to fifteen men and women present at various times (Tr. 90). 

Both Ross and Brawner were "half high" when they arrived 
at the apartment (Tr. 281-282), and both drank whiskey there 
(fr. 293). A combination of Weis and beer was also being 


served in the premises (Tr. 119). 


In the course of the evening, one Bobby Walker created 


LD 


3/ Other witnesses place the time of Brawner's arrival at 
9:00 o'clock, p.m. (Crump, Tr. 95), at 9:30 o'clock, p.m. 
(Caldwell, Tr. 106), and at 10:30 o'clock, p.m. (Price, Tr. 174). 


4/ Various witnesses described Brawner throughout the course of 
The evening of September 8, 1967, as smelling of alcohol (Tr.127 
nevne been drinking (Tr. 152, 222, 242), "high" or drunk (fr. 164- 
165). . 


Ls 


a disturbance and was asked to leave the apartment (Tr. 90-91, 
121, 139). Walker, accompanied by Donald Crump, went to the 


outside of the apartment building where a fight broke out be- 


tween Walker and Bernard Sharpp, a brother of Walter (Tr. 90-91, 


136, 140). This fight was broken up by Walter Sharpp(Tr. 91-92, 
157-158). 

The actions of Brawner in relation to this incident 
are unclear. Crump testified that the fight occurred at 10:15 
to 10:30 o'clock, p.m., and that Brawner remained in the apart- 
ment during the fight (Tr. 96). Frederick Caldwell placed the 
Tight at sometime between 9:00 o'clock, p.m. and 12:30 o'clock, 
@.m., and asserted that he, Walker, Brawner, and Bernard Sharpp 
were all involved (Tr. 120-121). He also testified, however, 
that the fight with Walker occurred before Brawner arrived 
(Tr. 123). Walter Sharpp fixed the time of the fight between 
Bernard Sharpp and Walker at five minutes after his arrival at 
the apartment at 8:00 or 9:00 o'clock, p.m., and placed Brawner 
inside the apartment (Tr. 157-158). 

According to Walter Sharpp, after Bernard Sharpp's 
Tight with Walker, an argument broke out between Brawner and 
Bernard Sharpp and Bernard knocked Brawner into the hall (Tr. 158). 
Bernard Sharpp stated that Brawner asked him why he had beaten 
Walker uo, that Bernard then hit Brawner in the jaw, and that 
Brawner "fell into a hole"(Tr. 140-141). He also stated that 
Caldwell participated in this fight (Tr. 148-149). Caldwell 


testified that he hit Brawner and that he, Brawner, Bernard 


Sharpp and Walker were all "tussling"(Tr. 125-126). He 
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further testified that Brawner fell down by the apartment door, 
that he was lying by the doorstep, and that he and Bernard 
Sharpp may have pushed him down (Tr. 107-108, 126). 

At some point in the evening fepparenty, before any 
fighting started), Ross, Brawner's uncle, left the apartment and 
sat on some nearby steps, too drunk to proceed home (Tr. 293-294, 
302, 305). After he had been sitting on the steps about an hour, 
Brawner joined him (Tr. 299). Brawner told Ross that "some boys 
had jumped him"; Brawner was spitting blood from nis mouth and 
could hardly talk (Tr. 288-289, 303). Ross stated Brawner 
"looked like he was out of his mind", that he was dizzy, that 
"his eyes wasn't right", and that he "acted as though he'd like 
to beat his brains out"(Tr. 304-306). i 

Ronald Price, the principal tenant at the 16th Street 
apartment, also saw Brawner after the fight (Tr. 177). He stated 
Brawner's mouth was bleeding, his speech unclear, and that he was 
pounding on a mailbox with one fist (Tr. 191). Price offered to 
take Brawner to the hospital because of his injuries (Tr. 191-193). 
Brawner told Price that the boys had jumped hin, that he was 
"going to get my boys" and come back, that "someone is going to 
die tonight", and that either he was going to die oo they were 
going to die (Tr. 179). ; | 

Kenneth Sanford, a friend of Brawner's testified that 


he first saw Brawner at about 10:30 o'clock, p.m.,| and that 


Brawner told him that boys had jumped him at a party (fr. 198-199). 
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He stated that Brawner's "mouth was all busved open” (Tr. 199). 
Sanford saw Brawner again a half-hour later (Tr. 200). At this 
time Brawner had a gun (Tr. 201). He described Brawner as 
staggering and angry, and stated that his lips were thick, his 
mouth still bleeding, and that he had difficulty talking (Tr. 207- 
209). Sanford accompanied Brawner back to the 16th Street apart- 
ment to have a "talk" with the occupants. 

En route, Sanford and Brawner were joined by Jerome 
Vines Bryan Malone (Tr. 217, 238). Vines stated that 
Brawner's mouth was bleeding, his face swollen, and his clothes 
bloody (fr. 222, 225-226). He further stated that Brawner was 
staggering, looked as if he had been drinking, and was excited 

ad angry (Tr. 222,225). He also testified that Brawner had a 
Tr. 218). 

Malone stated that Sanford told him Brawner had been 

gunped and "stomped" by Walter Sharpp and others (Tr. 238), and 


they had put a gun at Brawner's head and told him to leave 


2 
. 249). Malone described Brawner's face as bruised and 


"swelled like somebody heavy had stomped on him" (Tr. 243-2h4), 
He stated that Brawner said "he was going up there and kill them 
or be killed” (Tr. 238). 
Upon arrival at 1111 - 16th Street, N.E., Brawner fired 
a shot into the ground, and then entered the building (Tr. 201, 203, 


219, 239-240). Inside the building, five shots were fired through 


5/ There was a loaded, sawed-off shotgun belonging to Walter 
Sharpp in the apartment at 1111 - 16th Street, N.E. (fr. 15-17, 
124, 161). 
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the closed door of the apartment in which the earlier events 
occurred (Tr. 9-10, 109, 142, 180, 204, 219, 20) . Brawner came 
out oF the building, fumbling with something (Tr. 241). 

Two of the shots struck Billy Ford (tr. 220, 133, 135, 
142, 180). Ford was dead when the police arrived at 11:45 o'clock, 
p.m. (Tr. 7). Brawner was arrested three blocks from the apart- 


ment, also at 11:45 o'clock, p.m. (Tr. 53-54). 


C. Summary of Medical Evidence 
On March 8, 1968, the District Court ordered that 
Brawner be committed to St. Elizabeth's Hospital for @ period of 
sixty days for examination to determine his competency to stand 
trial and to determine whether or not, on September 8, 1967, he 
was suffering from a mental disease or defect, and if so, whether 
his criminal act was the product of his mental condition (Trsept. 

f Pleadings, etc., p. 8). ‘The period of opservation was subsequent- 
extended by thirty days at the request of the, Acting Superintendent 
the hospital (id. at p. 10). 

Four of the staff members of St. Elizabeth's testified 

ial. Two, Eugene Stammeyer, Ph. D., Supervisory Clini- 
cal Psychologist (Tr. 306-307), and William A. Hamman, M.D., 2 
psychiatrist (Tr. 490-491), appeared for the defendant. The 
other two, Maurice M. Platkin, M.D., Acting Clinical Director of 


the Maximun Security Division (Tr. 533-534), and George Weickhardt, 


M.D., a neurologist and psychiatrist (Tr. 460-461), appeared for 


the orosecution. 
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All four of these witnesses were in agreement that, 
on September 8, 1967, Brawner was suffering from a mental defect 
or disease, described variously as a "psychologic brain syndrome 
associated with a convulsive disorder" (Tr. 316-317), "a 
personality disorder associated with epilepsy" (Tr. 464), an 
“explosive personality" or “epileptic personality disorder"(Tr. 
4oh, 536). 


They disagreed on whether or not there was a causal 


relationship between Bremer mental condition and the acts 


with which he was charged. Dr. Stammeyer, who had seen Brawner 


6/ Prior to the appearance of the first medical witness, there 
was a colloquy between the Court and counsel relating to the 
permissible limits of testimony on "productivity" (Tr. 276-277), 
which concluded with the Court's statement that: 


"Well, productivity is for the jury to deter- 
mine. All you are going to get out of this 
aoctor is whether he had a mental condition 
at the time of the commission of the crime." 
(Tr. 277). 


Tne Court also gave the form of instruction prescribed in Wash- 
ington v. United States, 390 F. 2d 444, (D.C. Cir., 1967), _ 
Stating, in part, "This explanation [of how defendant's be- 
havioral processes may have influenced his conduct] should be 
so complete that the jury will have a basis for an informed 
judgment on whether the alleged crime was a 'product! of a 
mental disease or defect [But it will not be necessary for 

you to express an opinion on whether the alleged crime was a 
‘product’ of a mental disease or defect] and you-will not be 
asked to do so" (Tr. 310). Responding to an inquiry from 
defense counsel as to whether he would be permitted "to go 
into the cause and connection between...[Brawner's] mental 
condition and the crime charged", the Court stated: 


"That's productivity. He is going to be per- 
mitted to testify concerning his examination 
and his conclusions and opinion concerning 

the mental disease and mental defect, if any, 


this defendant had on September 8, 1967." 
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on at least seven different occasions and administered psycho- 


logical tests on five of these occasions (Tr. 316), and Dr. 
Hamman, who examined Brawner on three occasions and participated 
in two staff conferences relating to his case (tr. 493), found 
@ causal relation between Brawner's mental condition and the 
alleged acts (Tr. 335-338, 506). Dr. Platkin, who participated 
in the two staff conferences (Tr. 535), and Dr. Weickhardt, who 
participated only in the eSGeue (Tr. 462), did not (Tr. 464, 536). 
Dr. Stammeyer described in detail the seven tests he 
administered to Brawner and the results. Based on the eleven 
sub-tests of the Wechsler Adult Intelligence Scale, he found 
Brawner had an 1.Q. of 82, which he classified as Nauti normal" 
(Tr. 321, 323, 417). Similarly, on the Wechsler memory test, 
he found Brawner to be "dull normal" (Tr. 324). on two tests 
designed to exclude organic pathology, Brawner did well on one 
(color-form sorting) (Tr. 324), and had difficulty with the 
other (Bender-Gestalt) (Tr. 324-326). With respect to the first, 
Dr. Stammeyer testified that Brawner's performance did not exclude 


organic brain pathology (Tr. 425). On the second, Brawner's 


6/ (Continued) Nevertheless, when the prosecutor asked the 
prosecution's first medical witness "Did you also come to any 
opinion ggneerning whether or not the crimes in this case 
were <2 related to the mental illness you diagnosed?, 
the Court overruled defendant's objection (Tr. 464). 
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actions exhibited a "hard sign" of organic brain damage (Tr. 
1 : ' 
430).— 


Dr. Stammeyer further testified that Brawner's per- 
formance on the! Rorshach test exhibited an "explosive, firey 
character" and a "potential for explosive discharge" (Tr. 
328-329). On both the Rorshach test and the Wechsler memory 
test, Brawner exhibited perseveration, i.e. a difficulty in 
shifting from one concept to another more appropriate concept, 

@ condition which "rarely occurs in cases other than people 
with organic pathology" (Tr. 421-422, 4u5-4h6). 

Dr. Stammeyer also testified that both tests performed 
at St. Elizabeth's and earlier tests performed at Providence 
Hospital showed that Brawner suffered from a convulsive dis- 
order (Tr. 317, 332-333), which he attributed to a childhood 
injury, “actually an organic trauma, that is an insult to the 
brain which probably destroyed certain brain tissues " (Tr. 317). 

Dr. Stammeyer further testified that Brawner's 
history showed that he had done poorly in school, had not 
completed eighth grade, and that, despite average intelligence 
and motivation, he was capable of holding only menial jobs 
(fr. 318). Brawner could not grasp more complicated jobs, even 


with repeated explanations (Tr. 318). Dr. Stammeyer stated that 


7/ He defined a "hard sign" as an indication of organic brain 
oe not easily explained on the basis of some other factor (Tr. 
30). 
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this was consistent with organic pathological damage, and was 


confirmed by the BASSES tests, despite Brawner's normal 


intelligence (Tr. 318)7 

Brawner also had a history of blackouts and abnormal 
behavior, including an incident in which he tore off his clothes 
and ran nude in the street, and another in which he attempted to 
hang his girl friend, without awareness of doing it (fr. 331). 

Dr. Stammeyer based his conclusions on the psychologi- 
cal tests he had administered, his interviews with Brawner, and 
the neurological reports of convulsive disorder (fr. 317). He 
found that certain aspects of Brawner's intellectual functions 
had been impaired by the childhood trauma, despite average 
native ability and average intelligence in other aspects (fr. 
318), and that Brawner's personality had been fixed at an in- 
mature level (Tr. 329). As a result, he found that Brawner 
had "an inability to control his feelings, emotions", that he 
experienced "periodic eruptions over which he has no controi", 
and that "as a result of these eruptions and behavior he was 
apt to do sadistic things” (Tr. 329-330). | 

Dr. Stammeyer also found that Brawner vas likely to 


engage in explosive actions, first, as a result of "his organic 
| 


8/ Brawner was confused over the number of months in a year, 
Which is "typical and consistent in people who suffer from an 
organic disorder"; he had difficulty in manual tests, which 
is "typical of organic pathology"; he had memory difficulty 
and a clouded perception of what happened (Tr. 316-320). 
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condition which causes these convulsive seizures", and, second, 
because of feelings of inadequacy (Tr. 330-331). With respect 
to the latter, Dr. Stammeyer stated that Brawner "is so poorly 
prepared to deal with provocation and being easily threatened, 
he responds inan explosive manner without adequate control” 
(Tr. 331). He further stated that Brawner was “easily over- 
come by provocation" and sensitive to physical assault, that 
alcohol would limit his behavioral control, and that he had 
less than average ability to cope with threats (Tr. 333-335). 

Concluding his direct testimony, Dr. Stammeyer stated 
that, in his opinion, on September 8, 1967, 

"...Mr. Brawner was so overwhelmed with this 

very primitive intense hostile stimulation 

and threats that he was incapable of controll- 

ing himself, that he was responding in a state 

of very significantly, very severely limited 

control and participation in his behavior." 
He further testified that, on the assumption that Brawner com- 
mitted the acts charged, there was a causal relationship be- 
tween the acts and his mental abnormality. (Tr. 335-336). 

On cross-examination, Dr. Stammeyer was shown a staff 
report from St. Elizabeth's which stated in part "In our opinion 


the crime is not completely related to ... [Brawner's] mental 


illness" (Tr. 337), and asked if he was stating that he dis- 


agreed with that conclusion (Tr. 338). He responded, "Yes, 
9, i 
I am" (Tr. 338). 


9/ The staff conference which resulted in this report was 
attended by Drs. Platkin, Weickhardt, and Hamman (Tr. 337). 
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Dr. Hamman testified that with respect to Brawner's 


mental condition on September 8, 1967, 


"In my opinion he is and has been suffering 
from a mental illness for many, many years 
and, of course, was at that time” (Tr. 493-494). 


He amplified this statement by describing Brawner's condition 
as an epileptic brain condition associated with an increased 
tension state, resulting in more difficulty in controlling his 
emotions than the average person, stating (Tr. bolt -95) : 


"He has a tendency on very slight provocation 
to act in an uncontrollable manner. The sort 
of a situation which might cause the average 
person to be angry for maybe two or three hours 
or the average person to become depressed for 
two or three hours -- this might drive Mr. 
Brawner into a rage which would last for ‘quite 
a while. 

"In other words, all of his emotions, /not 
just depressions but all of his emotions are 
exaggerated and he has very poor control over 
them. 

",..furthermore, although this is often 
seen in individuals with epilepsy, that is very 
poor behavioral and emotional controls, in 
addition Mr. Brawner shows sick aspects of his 
personality which go beyond just the epilepsy. 

"In other words, if Mr. Brawner never had 
the epileptic condition, ...he would still have 
a rather severe personality disorder. ..." 


In short, Dr. Hamman concluded that in the case of Brawner, 
"...we are not only dealing with-.the epileptic and the 


epileptic personality, we are also dealing with a psychoneurotic 


9/ (Continued) The conclusions were adopted by majority vote, 
with Dr. Hamman dissenting (Tr. 520-521). Dr. Stammeyer, who 
had attended the first conference (Tr. 316) was absent because 
he was on vacation at the time of the final conference (Tr. 336), 
and Dr. Weickhardt replaced him. Since a diagnosis is made at 
St. Elizabeth's by majority vote (Tr. 520-521), and since Dr. 
Stammeyer was the staff member most familiar with Brawner, it 


t that had he not been on vacation, the official 
conelusion with respect to productivity would have been exactly 


opposite to that contained in the report adopted. 
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type of condition on top of this"(Tr. 496). 

Dr. Hamman testified that Brawner's reaction to being 
struck would be to become "very angry, building up, becoming 
extremely tense, nervous, angry, and even to the extent of un- 
controllable rage," stating, 


"A mentally ill person has the same feelings, 
the same emotions that we do, except these 
feelings and emotions and actions are way out 
of proportion" (Tr. 496). 


Dr. Hamman also stated that intoxication would aggra- 
vate the symptoms of epilepsy, including the tendency to go into 
"very tense, angry states", and that "alcohol makes it ten or 
twenty times worse” (Tr. 502). 

Referring to Brawner's reaction to being struck in the 
head, Dr. Hamman stated: 


" He would feel much more driven to, he would 
feel like he was being driven, he would feel 
very little control over his behavior and that 
he had very few choices open to him, and he 
would be forced as if he had an irresistible 
impulse to over a period of time to act ina 
certain manner to carry out a certain thing 
without really being able to think about it. 
His thoughts would become very preoccupied 
with one single thing in his mind that he has 
to do this, and he would be unable to sit back 
and reflect and appreciate the consequences of 
his behavior." (Tr. 503-504). 


Asked his opinion of Brawner's frame of mind on Septem- 


per 8, 1967, Dr. Hamman stated: 

"In my opinion, because of the factors which 
I have discussed -- his fundamental disease, 
the aggravation on top of this disease, the in- 
creased tension state, the fact that he had this 
impulsive drive behind him to proceed with what 
action he was proceeding with -- in my opinion, 
-..ne was not able at that time to as a rational 
individual entertain a deliberate intent to do 
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bodily harm and, in my opinion, there is 
definitely a causal relationship between 
the alleged offense and this mental conds= 
tion" (Tr. 506). 


On cross-examination, responding to a ener hypotheti- 


cal question purporting to review the testimony concerning 
Brawner's actions on September 8, 1967 (Tr. 524-527), Dr. Hamman 
stated: | 
"All of these factors, if they were true, 
are quite consistent with the mental condi- 
tion and the effect of mental condition: on 
the chain of actions" (Tr. 528). 
"T am simply stating that a very extreme 
tension state which this man was under during 
this period is not, does not contradict! going 


through a series of apparently rational acts 
(Tr. 530). | 


Dr. Weickhardt confirmed that Brawner "hes a personality 
disorder associated with epilepsy” which he labelled an "ex- 
plosive personality” (Tr. 464), stating that Brawner "had 
epilepsy, ...has had seizures,... has had abnormal brain waves 

."(Tr. 468. Explaining "explosive personality", he noted 
that a person with this condition "may, under stress, react 
impulsively", and that "persons with epilepsy certainly do 
not have as good control over their behavior as people who do 
not"(Tr. 486). i 


Dr. Weickhardt also stated that "people with epilepsy 
pecome very irritable and become oe es faster than nornal 
people” and that “a person with epilepsy can econ angry and 
it may take his anger a long time to subside" (tr. 475-A). 


Nevertheless, he based his opinion that there was no causal 
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connection between Brawner's mental disorder and the crime 
cnarged on the facts that Brawner had his jaw broken and be- 
came very angry, that his anger persisted, and that “he didn't 
act on immediate impulse” (Tr. 475-A). 

Dr. Platkin, in describing the factors which led him 
to support the diagnosis that Brawner suffered from an explosive 
personality, svated: 

"she would have a low fuse or a low level 
of toleration for frustration and there would 


pe explosive behavior at times way beyond the 


significance of any particular event. ...He would 


get involved in fights and so on and get involved 
in one or two other situations which it seemed 


were way out of proportion to the situation which 
prought them on....(Tr. 538). 
He further noted that the psychological studies suggested "emotional 
and coupled with the abnormal brain. waves "suggested 
possibility we have a person with a very unstable kind of 
emotional situation" (Tr. 539). 
He stated, however, that Brawner could do many things 
"totally independent of this explosive quality" (Tr. 539), not- 
ing a "difference between getting very angry in reaction to @ 
situation and an explosive reaction which is way out of proportion 
to something that occurs..." (Tr. 547). 
He characterized the behavior attributed to Brawner as 
"a specific response to a specific situation,” stating: 
"He was angered about it; he had been 
seriously injured. He wanted to retaliate. 
He went about it in an organized, well in- 


tegrated manner, and this is contrary to the 
concept of an explosive personality” (Tr. 539). 


Further characterizing Brawner's anger as "a normal reaction" 


to having his jaw broken (Tr. 546) and stating "He acted 
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appropriately..." (Tr. 543), Dr. Platkin testified that he 
"could not see any connection between the offense with which he 
was charged, assuming he had committed it, and this condition 


which I felt he had (Tr. 536). 


ARGUMENT. 


I. The District Court Erred in Permitting the 

Prosecution's Witnesses to Testify That There 

Was No causal Relationship Between Appellant's 

Mental Condition and the Offenses Charged. 

(With respect to Point I, Appellant desires 

the Court to read the followin portions of the 

reporter's transcript dine = -277; SoBal -317 

335-336; 464; 468; 193-n54; 3085 536-53 "550- 

591.) 

Under the See laid down by this court, a 
Gefense of insanity rests on two fundamental issues: Was the 
accused suffering from a mental disease or defect at the time 
of the offense? If so, was his unlawful act the product of that 
mental disease or defect? Durham v. United States, 9h U.S. App. 
D.C. 228, 21 F.24 862 (1954); McDonald v. United States, 114 
U.S. App. D.C. 120, 312 F.2d 847 (1962). In this case, there 
is no doubt that at the time of the offense charged, Brawner 
was suffering from a mental deféct or disease within the meaning 
of this legal test. The medical witnesses were unanimous that 
he suffered from a personality disorder associated with 
epilepsy (Tr. 316-317, 464, 468, 493-494, 536, 538), which was 


clearly an “abnormal condition of the mind which substantially 


affects mental or emotional processes and substantially impairs 
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behavior controls." McDonald v. United States, suora, 312 F.ed 


at 851. As defen se counsel advised the Court at the opening 


of defendant's case, the issue presented here was productivity, 
i.e., the existence of a causal relationship between appellant's 
admitted mental condition and tne acts with which he was charged. 
Cexterv. United States, 102 U.S. App. D.C. 227, 252 F. 2a 608, 
617 (1957). 
As this Court noted in Washington v. United States, 
129 U.S. App. D.C. 29, 390 F.2d 444, at 455, for a number of 
the ‘ aivided on the issue of whether or not 
itnesses should be vermitted to testify whether the 
alleged offense was the “product” of mental illness. The argu- 
ments against permitting such testimony were summarized in then 
Circuit Judge Burger's dissenting opinion in Campbeli v. United 
States, 113 U.S. App. D.C. 260, 307 F.2d 597, 613-614 (1961): 
"In a number of cases in this Court 
Appellants have protested the trial by label' 
especially the practice of allowing a psychi- 
atrist to tell the jury that the defendant's 
act, for which he is on trial is not the 
tproduct' of mental disease. The reason is 
obvious: when a qualified expert psychiatrist 
with the mantle of professional standing, and 
medical degrees in a high calling, teils the 


jury that the act charged is not the ‘product! 
of any ‘mental disease' he is stating a con- 


clusion that the defendant ought to be found 

guilty. “As I view it, no witness, expert or 

otherwise, should ever be allowed to state 
that conclusion to a jury.***" 


United States, supra, “390 F.2a at 455-456, this 
Court expressly adopted the view that psychiatrists should be 


rohibited from testifying whether the alleged offense was the 


"produ ct” of mental illness, since this is part of the ultimate 
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issue to be decided by the jury, stating: 


"the term 'product' has no clinical signifi- 
cance for psychiatrists. Thus there is no 
justification for permitting psychiatrists 
to testify on the ultimate issue. Psychia- 
trists should explain how defendant's disease 
or defect relates to his alleged offense, 
thet is, how the development, adaptation and 
funetioning of defendant's behavioral processes 
may haveinfluenced his conduct. But psychie- 
trists should not speak directly in terms oF 
Tproduct', or even ‘result’ or Teause’. | 
mmpnesis added. 


Distinguishing such testimony from a conclusion merely summarizing 
underlying facts, the Court stated (390 F.2d at 456 n. 31): 


ta conclusion about 'product' is not merely 
a summary of the underlying medical, psycnologi- 
cal and social facts. It is an opinion on whether 
or not the defendant should be found guilty. KE 
[pjhere is a kind of statement by the witness 
woich amounts to little more than an expression 
of his belief as to how the case should be decided. 
**¥*Such extreme expressions as these ali; courts, 
it is believed would exclude. ...There is no neces- 
sity for such evidence, and to receive it would 
tend to suggest that the judge and jury may shirt 
responsibility for decision to the witnesses. 
McCormick, Evidence 25 (1954). .-. 

tte testimony about 'product' were pronibitec, 
then, the reason would not simply be that it is 
part of the ultimate conclusion but that it is a 
legal and moral conclusion about which psychia- 
trists and other experts have no more expertise 
than jurors. ...” 


To implement its decision in Washington v- United States, 
the Court prescribed an instruction to be given prior to tne testi- 


mony of the first psychiatric witness, which states, in part 


(390 F.2a at 457): | 


tas an expert witness, you may, if you wish 

and if you feel you can, give your opinion 
about whether the defendant suffered from a 
mental disease or defect. You may then explain 
how defendant's disease or defect relates to his 
alleged offense, that is, how the development, 
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vion and functioning of defendant 
ral processes may have eae eancscs hi 
This explanation should be so com- 

that the jury will have a basis for an 
rormed judgment on whether the alleged 
crime was a ‘product’ of his mental disease 
or Ge Fect. But it will not be necessary for 
you to express an opinion on wrether the 
alleseda crime was a ‘product! or a menta. 
Gisease or Gerect and you will now be asked 
tO QO SO.” (smpnasis added 


dO O' fp 


4 


t 
is 
a 


In the course of-.Brawner's trial, counsel and 


a 


were Tully apprised of these limitations on psychiatric 


of the first medical witness, in response 


tne Court's comment - we can state based on X Yanda 
do you have an opinion as far as the productivity is concerned,” 
the prosecu 


allowed to ask questions whether 
an opinion on the productivity." 


Tne Court responded, 

" Well, productivity is for the jury to deter- 
mine. Ail you are going to get out of this 
doctor is whether he had a mental condition at 
the time of the crime” (Tr. 277). 


After Dr. Stammeyer had qualified as an expert in the 


Lield of psychology, the Court instructed the jury in the terms 


i0/ In the opinion of counsel, the apparent deletion of certai 


Worgs from this instruction (tr. 310, line 23 to Tr. 311i, 1. 1) 
is a transcript error. 
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"Will we be- able to to into the cause and 
connection between his mental condition ‘and 
the crime charged?" 
; | 
The Court responded (fr. 314), "That's productivity”. Defense 
| 
counsel then cited Harried v. United States, 128 U.S. App. 
D.C. 330, 389 F.2d 281 (1957), in which this Court stated 
(389 F.2d at 285 n. 3): 


"The correct form of question for counsel 

to put is to ask the expert to assumé, but 
only for the purposes of the case, that ithe 
accused did in fact commit the acts charged 
and then inquire if the exvert has an opinion 
based on reasonable medical certainty whether 
here is any causal relationship between tne 
assumed act and the mental abnormality he has 
described. The question should caution the 
expert to state his opinion in terms of 're- 
lationship, not in terms of 'product'. ‘The 
expert should then explain why and how the 
abnormal mental condition directly influenced 
the Commission of the act if such is the case 
or how the abnormality impaired the defendant's 
capacity to control his behavior in relation 
to the act or both, if the expert is PCRS 
to so state." 


He asked if he could "tie the Doctor's testimony ‘s to conmnect- 
ng the crime and mental condition together" (Tr. | 314-32 5). The 

Court stated (Tr. 315), "I don't see how that can be permitted, ' 

adding "I don't think you will have any trouble if you keep 


| 
within the context of that instruction.” 


The actual testimony followed quite a different 


course, however. 
Apparently attempting to conform to his understanding 


of Earried v. United States, supra, defense counsel subsequently 


asked Dr. Stammeyer, 


act aoe his Bienes abnormal- 


ivhous objection, Dr. Stammeyer responded "yes, sir. I believe 
/e 
se or effect [sic] (Tr. 336). 


aus 
tammeyer was followed by the prosecution's witness, 
tifying out of turn, Tr. 454-456). After Dr. 
osis of Brawner's condition as a 


"yersonality disorder connected with epilepsy", the prosecutor 
asked, 
"Did you also come to any opinion concerning 
whether or not the crime in this case were 
causally related to the mental illness which 
you diagnosed?" (Tr. 464) 


efense counsel;s immediate objection to the form of this question 


wes as promptly overruled without discussion (Tr. 464). 


The prose- 


cutor then asked, 
What was your conclusion as to whether or not 
there was a causal relationship between the two 
matters?" (Tr. 464). 


Weickhardt answered, 


"Tt wes my conclusion that there was no causal 
relationship between Ais mental disorder and 
the alleged offense." (Tr. 464). 


Defense counsel did not ask a Similar question of Dr. Hamman, 


of mind 
1967, volunteered “the statement that moe m 
ee FES is definitely a causal relationship between the 


eged offense and this mental condition" (Tr. 506). 
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Similarly, Dr. Platkin, the prosecution's second 
medical witness, was asked in direct examination, 


"Did you also reach any conclusion as to 
whether or not this mental condition was 
causally related with the crimes that occurred 
on September 8, 19672" (Tr. 536) 


"In my opinion after reviewing the record 

and examining him and having the available data, 

I could not see any connection between the offense 

with which he was charged, assuming he had com- 

aa y? and this condition which I felt he had. 
Tr. 536 | 


The Court's action in permitting such tes timony was 
clearly erroneous. Tnis Court's decision in Heshin 1gton v. United 
States, supra, clearly precludes psychiatric testimony not onl 


att 


in terms of “product”, but in terms of synonyms for “product”, 


such as "result" and “cause” (390 F. 2d at 456). iAnd as the 


Court's instructions in this case make clear, "causal relation- 


ship" is simply a synonym for “product”: : 
"Now, the term 'product of a mental disease! 
or 'product of a mental defect! means that 
there must have been a@ causal Serpentis 
between the abnormal condition and the un- 
lawful act such that the act would not have been 
committed if the defendant had not been suffering 
from a mental disease'or a mental defect. 

uv ,.There must be a causal relationship be- 

tween the disease or defect and the Wee 


act. ..." (Tr. 590-591) 
To prohibit psychiatrists from testifying that defend- 
ant's act is not the 'product' of a mental disease, while per- 


mitting them to testify that there is no "causal relationship" 


Gisease -- and then defining 


"causal relationship" -- would be the 


xaltation of form over substance. To the extent that 
the Harried footnote (389 BP. 2d at 285 n. 3) is to 
has been superseded by the cecision in Washing- 

12/ 

390 F. 2d at 455-456. 

In a case where the causal relationship between an 
acmitved mental; abnormality and the offense charged was the 
critical, and, indeed, almost the only, disputed issue to be 
resolved cy the jury, the admission of -such testimony was 
clearly orejudicial. 

The objections of defense counsel to the prosecutor's 
quesvion to Dr. |\Weickhardt (Tr. 464), coupled with + 


colloquies reviewed above, and the Court's obvious 


uate to bring the error inherent in permitting 
ucn testimony to the attention of the Court. But even if there 


was some technical failure on the part of defense counsel in 


oosecting to testimony for even confusion in determining the 


sible limits, Tr. 314- oe 335-336), 


12/ Even under: the Harried dictum, the prosecutor's questions, 
which were phrased to elicit an opinion on the ultimate issue 
pee Tore the Jury, rather than in hypothetical terms, were improper, 
and defendant's objection to the form of the guestion should have 
Seen sustained. (Compare Tr. 464, 536 with 389 F.2a at 285 n. 4) 


QT - 


"me ultimate responsibility - and power - to 


prevent witnesses from Mera rules of evi- 
dence lies with judges” (Campbell v. United 
States, supra, at 307 F. 2a 614 iGecenyns 
opinion) ). 
The Court's failure to bar the testimony, which was nothing more 
a statement of the psychiatrists' opinion that Brawner 
sSnould be found guilty, was in that class of "plain errors 
+ © . 2: 2 ! 
affecting substantial rights" which may be COBO ted on appeal, 
whether or not brought to the attention of the trial Court. 


Rule 52(b), Federal Rules of Criminal Procedure. 


The Court's error in permitting the prosecution's 
| 


psychiatric witnesses to testify to the ultimate’ issue whether 
leged offense with which Brawner was charged was the product 


| 
of his mental illness requires that the judgment be vacated. 


The District Court 
To Grant Appellant's 
Judgment Accuittal 
vo Point if, 
Court to read the 
the revorter's 
135- 171-193, 


279-547.) 


Recognizing the reluctance of this Court 
of insanity (¥ 


), nevertheless, 


ents orf acquittal by reason 


62a at 445 


chere 
silty a 
lty by reason of 
United Svates, 
Dore 1950). 


United States, supra, 


“A jury may not be upheld in arbitrarily 
We as the reviewing 


erime. 
ts 


e neste is 


convicting of 
mea- 


court EBSe be @ole to say that 
rationally consistent with the eviden 
sured oy the required degree of ere see! 

once Brawner's insanity defense 


oving beyond a reasonable 


was raised, 


in this case, 
or or 


che prosecution had the burden ie 
vere not the product of @ ment 


alleged actions 


United States, 114 U.S. 


vr defect. Hawkins v. 


F.2a 849, 851 (1962); Carter 
D.C. 227, 252 F.2d 608, 615 (1957). 
Siclent to compel a reasonable juror to entertain a reaso 
1e accused's responsibility, a judgment of 


United States, 
And where the evidence 


cer v. 


y 


able doust concerning 


= m3 = 


ittal should be entered. McDonald v. United States 
S. Aop. D.C. 120, 312 F.2a 847, 850 (1962); Isaak v. United 
tates, 109 U.S. App. D.C. 34, 284 F.2d 168, 169 (1960). This 
case. | 
The undisputed medical evidence offered by both the 
and the defense established that Brawner was suifer- 
from @ mental disorder classified as "explosive personality, ” 
related co epilepsy (Tr. 316-317, 464, 493-494, 536). All of the 
medical witnesses agreed that this condition adversely affected 
his ability to control his emotions and behavior and caused him 
so respond to provocation explosively and out of | 
the provocation (Tr. 329-331, 475-A, 486, ugli-495, 538). 
There is no doubt in this record that Br auner was sub- 


u 


jected to extreme provocation -- he was "jumped,' "stomped, 


= 


2 


his jaw broken, his mouth "busted uo” (tr. 191-193, 


199, 208-209, 222, 243-244, 289, 303). Moreover, this occurred 


av a time when he had been drinking heavily, weakening his already 


inadequate ability to control ee (fr. 127, 152, 208-209, 
13 
222, 284-285, 290, 332-333, 502) 


| 
237 "Some epileptics are easily Gepressed and likely to try to 
Gheer themselves up by imbibing intoxicating liquors. Owing to 
the fact that epileptics are very susceptible to the action of 
alcohol, this is likely to lead to crimes." Herzog, Medical 
Jurisprudence, § 622, p. 448 (Bobbs-Merrill, 1931). 


peating was both immeciave 
proportion. Shortly arver 
mail pox with hi 


fr. 279, E9L)- 


him,not 


egzering 
response to the be 
the 
chrough the closed door 
Both Drs. Sctammeyer n : a hi 
tween this conduct and Brawner's 
inton of Drs. Platkin and Weickhardt to the contrary 
lapse of time between the bes 


the persistence of his anger thr 


out che period, which they contended was inconsistent with expl losive 


pehavior (Tr. 475-A, 539). Dr. Hamman, however, tesviried vnat 


Breynerts response to the or ovocetion he had experienced would be 


to se “forced as if ne nad an irresistable impulse to over a2 period 
in a certain manner to carry out a certain thing” 
1e/ 
added). 


is proved thet 2 person suffers from epilepsy, 
acts should be weighed very carefully, as most of 
likely to be committed through an irresistable urge.... 
(Footnote continued) 
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UNITED STATES: OF AMERICA, APPELLEE 
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Appeal from the United States District Court 
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JOBN AL TERRY, 
JOHN D. ALpock; 
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Counterstatement of the Case 


The Government’s Case -........ 
The Case for the Defense -.... 
Jury Instructions ............ 


Argument 


I. The conflicting evidence was not such as to require a 
directed verdict of not guilty by reason of insanity —. 


II. The trial court did not err in allowing Government 
witnesses to testify in terms of the lack of causal re- 
lationship between appellant’s mental condition and 
the offenses charged after defense counsel had elicited 
the contrary opinion from his witnesses : 


A. Defense counsel “opened the door” by eliciting 
testimony from his witness that there was no 
causal relationship between Srp mental de- 
fect and the offense charged _...-.---------------- - 


. On the facts of this case testimony in terms of 
“causal relationship” was not improper .. 
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I 
ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented: 


1. Whether the trial court erred in not directing a ver- 
dict of not guilty by reason of insanity in a case 
where there was sharply conflicting expert testimony? 

- Did the trial court commit reversible error in allow- 
ing Government witnesses to testify in terms of the 
lack of causal relationship between appellant’s mental 
condition and the offenses charged after defense coun- 
sel had elicited testimony from his witness that there 
was such a causal relationship? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 22,714 


UNITED STATES OF AMERICA, APPELLEE 
Vv. 


ARCHIE W. BRAWNER, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Summary of the Proceedings 


By indictment filed November 27, 1967, appellant was 
charged with first degree murder (22 D.C. Code § 2401) 
and carrying a dangerous weapon (22 D.C. Code § 3204). 
On March 11, 1968, appellant was committed to Saint 
Elizabeth’s Hospital for a mental examination. On July 
30, 1968, a letter from Saint Elizabeth’s Hospital was 
filed advising that in their opinion appellant was compe- 
tent to stand trial. After a hearing on August 16, 1968, 
before Judge Howard F. Corcoran appellant was found 
competent to stand trial. 

At trial on October 9, 10, 14, 15, 16, and 17, before 
United States District Judge Aubrey E. Robinson, Jr., 
sitting with a jury, appellant was found guilty of the 


(1) 


2 


lesser included offense of second degree murder and 
guilty of carrying a dangerous weapon. On January 3, 
1969, appellant was sentenced to a term of five to twenty 
years on the murder count and one year on the gun pos- 
session count, the sentences to run concurrently with 
each other. This appeal followed. 


The Government’s Case 


In its direct case, the Government called seven police 
officers and eleven other witnesses who testified concern- 
ing the events of September 8, 1967, up to and including 
the time of the shooting. 

Sometime between 9:00 and 10:30 p-m. appellant ar- 
rived with his uncle, Aaron Eugene Ross, at an apart- 
ment at 1111 16th Street, N.E., in the District of Co- 
lumbia (Tr. 95, 106, 174). This apartment, occupied by 
Ronald Price, Walter Sharpp and the decedent, Billy 
Ford, was a frequent scene of parties (Tr. 171-172). 
During the night of September 8, 1967, there were up to 
fifteen people present at various times (Tr. 90). Appel- 
lant had been drinking at the party, but was not drunk 
(Tr. 54, 127, 152, 164, 191, 222). 

In the course of the evening Bobby Walker created a 
disturbance and was asked to leave the apartment (Tr. 
90-91, 121, 189), Walker, accompanied by Donald Crump, 
Went outside where a fight broke out between Walker and 
Bernard Sharpp, a brother of Walter Sharpp (Tr. 90-91, 
136, 140). The fight was broken up by Walter Sharpp 
(Tr. 91-92, 157-158). 

After Bernard Sharpp’s fight with Walker appellant 
got into an argument with Bernard concerning why Bern- 
ard had hit Walker. (Tr. 140, 164). In the course of 
this argument Bernard Sharpp hit appellant, knocked ap- 
pellant into the hall, and told him to go home (Tr. 145, 
158). 

After the fight Ronald Price, a tenant at the 16th 
Street apartment, was around the corner from the apart- 
ment when he saw appellant (Tr. 177, 194). He observed 
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that appellant’s mouth was bleeding and offered to take 
appellant to the hospital (Tr. 191-198). Appellant told 
Price that the boys had jumped him, and he was “going 
to get my boys” and come back, and that “someone is 
going to die tonight” (Tr. 179, 191-192). 

Kenneth Sanford, a friend of appellant, testified that 
he saw appellant between 10:15 and 10:30 p.m. at Mc- 
Donald’s on Bladensburg Road (Tr. 198). Appellant’s 
mouth was all “busted” and appellant told Sanford that 
some boys had jumped him at a party (Tr. 198-199). 
Sanford saw appellant again about a half-hour later. 
This time appellant had a gun and was walking toward 
the 16th Street apartment to have a “talk” with the oc- 
cupants. (Tr. 200-201.) 

En route, Sanford and appellant were joined by Jer- 
ome Vines and Bryan Malone, friends of appellant (Tr. 
217, 238). Vines testified that appellant said they were 
going “to get the boys that jumped him (Tr. 218)”. San- 
ford, Vines and Malone, all testified that appellant had a 
gun in his hand (Tr, 206, 211-212, 218, 223, 239). Ma- 
lone also testified that appellant said he was going to kill 
the boys that jumped him (Tr, 288). Malone said that 
appellant was determined and was not going to let any- 
one stop him (Tr. 243). 

Upon arrival at the 16th Street apartment appellant 
fired a shot into the ground, and then entered the build- 
ing with the gun in his hand (Tr. 206, 219, 239). In- 
side the building five shots were fired through the closed 
door (Tr. 9-10, 109, 142, 180, 204, 219, 240). Two of 
the shots struck Billy Ford who was sitting inside the 
apartment in front of the door (Tr. 110, 138, 185, 142, 
180). Appellant then came out of the building shaking 
the cartridges out (Tr. 241). Ford was dead when the 
police arrived on the scene at 11:45 p.m. (Tr. 7). Ap- 
pellant was arrested three blocks from the apartment. He 
appeared normal, sober, and spoke clearly. Appellant did 
not have the gun on him. (Tr. 52-56.) 


1 Appellant lived four or five blocks from where Sanford had seen 
him previously (Tr. 202). 
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A few months prior to this offense Caldwell had seen 
appellant with a .45 caliber revolver (Tr. 114-115). Ber- 
nard Sharp and Bryand Malone also had seen appellant 
on previous occasions with a .45 caliber pistol (Tr. 148- 
145, 242, 246). Earlier on the evening of the offense 
Price had found a bullet by the couch immediately after 
appellant moved from his seat (Tr. 183-184). Price testi- 
fied that about an hour and a half transpired between 
the time he talked to appellant on the street after the 
fight, to the time of the shooting (Tr. 195-196). 

At the close of the Government’s case the court granted 
appellant’s motion of acquittal with regard to the first 
degree murder charge (Tr. 274-276). 


The Case for the Defense 


The defense called appellant’s uncle, Aaron Eugene 
Ross, as its sole witness regarding the factual events on 
September 8, 1967 (Tr. 278-279). Mr. Ross testified 
that he and appellant had been drinking Wild Rose wine 
for most of the afternoon before they went to the party 
on 16th Street (Tr. 279, 284-285, 290). He testified that 
they were “half-high” when they arrived at the apart- 
ment (Tr. 281-282). Ross left the apartment before the 
fighting started and sat on some nearby steps (Tr. 293- 
294, 302, 305). After he had been sitting for about an 
hour, appellant joined him. Ross testified that appellant 
was spitting blood from his mouth and “wasn’t in his 
right mind (Tr. 304-306).” 

The next witness for the defense was Eugene Stam- 
meyer, Phd., Supervisory Clinical Psychologist at Saint 
Elizabeth’s Hospital (Tr. 306-307).2 Before the doctor 


2 After the court granted appellant’s motion for judgment of 
acquittal on the first degree murder charge, defense counsel indi- 
cated his desire to call Dr. Stammeyer (Tr. 267-276). The follow- 
ing colloquy then occurred: 


The Court: Well, we can state based on X Y and do you 
have an opinion as far as the productivity is concerned? 


[Footnote continued on page 5] 
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testified the court gave the form of instruction suggested 
in Washington v. United States, 129 U.S. App. D.C. 29, 
390 F.2d 444 (1967) (Tr. 309-314) 

Dr. Stammeyer testified that he had seen appellant on 
seven different occasions, administering psychological 
tests on five of these occasions (Tr. 316). The doctor 
stated that in his opinion appellant had “a psychologic 
brain syndrome associated with a convulsive disorder 
(Tr. 317).” The doctor then described in detail the 
basis for his opinion and the meaning of the technical 
terms involved (Tr. 317-336). In the course of his 
testimony the doctor attempted to relate appellant’s con- 
dition to the offenses charged (Tr. 331). 

At the close of his examination defense counsel sum- 
marized by asking the doctor’s opinion as to appellant’s 
state of mind on the day of the offense (Tr. 335). De- 
fense counsel’s direct examination then concluded with 
the following colloquy: 


[Defense Counsel]: All right, Doctor. Assum- 
ing for the purpose of this case, the accused did 
commit the act which occurred, is there a cause in 


2 [Continued] 


[Prosecutor]: You are not allowed to ask questions whether 
he has an opinion on the productivity. 

The Court: Well, productivity is for the jury to determine. 
All you are going to get out of this doctor is whether he had 
a mental condition at the time of the commission of the crime. 

[Defense Counsel]: Well, we are going to put the doctor 
on here. (Tr. 277.) 


3 At this juncture another colloquy took place at the bench where 
defense counsel inquired as to how he could get into the “cause and 
connection between his mental condition and the crime charged.” 
Both counsel and the court then generally discussed the decisions 
in Washington v. United States, supra, and Harried v. United 
States, 128 U.S. App. D.C. 300, 389 F.2d 281 (1967) and concluded 
that the doctor should not be questioned directly in terms of “pro- 
ductivity” (Tr. 314-316). 


+The doctor described in detail the psychological tests and the re- 
sults. He stated that appellant’s I.Q. was .82, which he classified 
as “dull normal” (Tr. 323). The doctor noted that appellant’s 
ability to abstract was poor, although his “common sense” was above 
normal (Tr. 323-324, 413). 
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relationship between the assumed act and his mental 
abnormality? 

[Witness]: Yes, sir. I believe there was a 
cause or affect. 

{Defense Counsel]: I have no further questions. 
(Tr. 335-336) 


On cross-examination Dr. Stammeyer was shown a 
staff conference report from Saint Elizabeth’s Hospital 
which stated in part, “In our opinion the crime is not 
completely related to . . . [appellant’s] mental illness” 
(Tr. 337), and asked if he was stating that he disagreed 
with that conclusion (Tr. 338). The doctor responded, 
“Yes, I am (Tr. 338).” The prosecutor then cross-ex- 
amined in great detail with regard to the basis for the 
doctor’s opinion (Tr. 338-350, 403-452) . 


5 The inferences drawn by appellant as to the voting procedures 
in the hospital staff conference are incorrect (Appellant’s Brief 
at 14-15 n. 9). 

Dr. Platkin, in testifying in another case as to how staff confer- 
ences are conducted stated that a diagnosis is made by “each of 
the physicians.” He went on to explain that: 


“It is the practice of our hospital, as I think most hospitals, 
at any rate St. Elizabeth’s Hospital, the final diagnosis is made 
by the psychiatrist or doctors only, the psychologist may offer 
opinions, but final diagnosis is established by the psychiatrists. 
. .. His role [the psychologist] primarily is to administer cer- 
tain standardized tests from which he makes certain inferences 
or draws certain conclusions, and his presence at the conference 
is to interpret his findings.” United States v. Phillip E. Duckett, 
D.C. Cir. No. 22,741 (Cr. No. 880-67) at Tr. 305-806, De- 
cember 13, 1968 (case briefed and awaiting argument). 


In the instant case the first staff conference was attended by 
Drs. Stammeyer, Hamman, and Platkin (Tr. 520). This confer- 
ence was inconclusive because appellant claimed amnesia and could 
not, or would not, relate the events regarding the alleged offense 
(Tr. 498, 501, 516-518). Therefore, a second conference was held 
at which Drs. Platkin, Hamman, and Weickhardt attended (Tr. 
520). Dr. Stammeyer, the psychologist, was on vacation and was 
absent (Tr. 336). The majority vote which resulted in the staff 
conference report took place at the second staff conference at which 
all three members were psychiatrists (Tr. 520-521). The vote would 
not have changed had Dr. Stammeyer been present, since he had no 
vote. In any event, all of the participants at both staff conferences 
testified at trial. 
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Appellant’s second expert witness was Wilbur A. 
Hamman, M.D., a psychiatrist at Saint Elizabeth’s Hos- 
pital (Tr. 490-491).* Dr. Hamman testified that appel- 
lant was suffering from a mental illness which he de- 
scribed as “an epileptic personality disorder (Tr. 493- 
498). When questioned by defense counsel as to ap- 
pellant’s frame of mind at the time of the offense, the 
doctor responded: 


“[I]n my opinion . . . he was not able at that time 
to as a rational individual entertain a deliberate 
intent to do bodily harm and, in my opinion, there is 
definitely a causal relationship between the alleged 
offense and this mental condition (Tr. 506) (Em- 
phasis added).” 


The direct examination of the doctor then concluded 
as follows: 


The Court: Well that is your opinion in that 
regard, but that is for the jury to decide. You say 
there is a relationship? 

Witness: yes. 

[Defense Counsel]: I have no further questions, 
your honor. (Tr. 506-507.) 


On cross-examination the prosecutor probed as to the 
basis of the doctor’s opinion with regard to the “causal 
relationship” (Tr. 520-533). 


Rebuttal 


The Government offered the testimony of two doctors, 
from Saint Elizabeth’s Hospital, George Weickhardt, 
M.D., neurologist and psychiatrist, and Maurice M. Plat- 
kin, M.D., Acting Clinical Director of the Maximum Se- 
curity Division. 

Dr. Weickhardt testified that appellant had a personal- 
ity disorder which was associated with his mild case of 


6 Because Dr. Weickhart would not be available the following day 
the court allowed the Government to call him out of order (Tr. 
452-456). Thus Dr. Weickhardt testified after Dr. Stammeyer and 
before Dr. Hamman. 
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epilepsy (Tr. 464, 470). The doctor then stated that 
in his opinion, “There was no causal relationship be- 
tween his mental disorder and the alleged offense (Tr. 
464).”7 

Dr. Weickhardt testified at length as to the basis for 
his opinion (Tr. 465-487). Following a long hypotheti- 
cal covering the facts of the case Dr. Weickhardt again 
stated his opinion that, “There was no causal relation- 
ship between the disorder and the crime (Tr. 472-475 
PAS ez” 

Dr. Maurice M. Platkin testified that appellant was 
suffering from an “explosive personality” with a quali- 
fication known as “epileptoid personality disorder.” The 
doctor further stated: 


“In my opinion after reviewing the record and 
examining him and having the available data, I 
could not see any connection between the offense 
with which he was charged, assuming he committed 
it, and this condition which I felt he had.” (Tr. 536) 


Dr. Platkin then testified in detail as to the basis for 
his opinion that there was “no significant connection or 
relationship” between appellant’s disorder and the offense 
charged (Tr. 536-549) .8 


7 The sequence went as follows: 


[Prosecutor]: Did you also come to any opinion concerning 
whether or not the crimes in this case were causally related to 
the mental illness which you diagnosed? 

[Witness]: yes. 

(Defense Counsel]: Your Honor, I object to the form of 
the question. 

THE COURT: Objection overruled. 

[Prosecutor]: Did you say, sir, that you did come to such 
2 conclusion? 

[Witness]: yes. 

(Prosecutor]: What was your conclusion as to whether or 
not there was a causal relationship between the two matters? 

{Witness]: It was my conclusion that there was no causal 
relationship between his mental disorder and the alleged offense. 
(Tr. 464-465) 


* This testimony included the use of hypotheticals assuming the 
evidence in the case and asking the doctor’s opinion based on the 
assumed facts (Tr. 541, 543). 
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Appellant’s motion for judgment of acquittal as to 
second degree murder charge on the ground that malice 
had not been shown was argued and denied (Tr. 549- 
557). 


Jury Instructions 
(Tr. 570) 


The trial court’s closing instructions to the jury in- 
cluded, inter alia, an instruction on the role of the expert 
witness (Tr. 578-579) and the following instruction re- 
garding the role of the jury on the insanity issue: 


“(You are] not bound by medical labels, by defi- 
nitions or conclusions as to what is or is not a 
mental disease or defect. What the psychologist or 
the psychiatrist may or may not consider a mental 
disease or a mental defect for clinical purposes, 
where their concern in treatment, may or may not 
be the same as mental disease or defect for the 
purpose of determining criminal responsibility. 

“Whether the defendant had a mental disease or 
mental defect, and whether the unlawful act or acts 
charged were the product of a mental disease or 
defect, must be determined by you ladies and gentle- 
men of the jury under the explanation of those 
terms as it has just been given to you by the Court 
(Tr. 593-594) .” 


Defense counsel announced no objection to the instruc- 
tions as given (Tr. 599) and after due deliberation the 
jury returned a verdict of guilty of second degree mur- 
der and carrying a dangerous weapon. 


ARGUMENT 


I. The conflicting evidence was not such as to require a 
directed verdict of not guilty by reason of insanity. 


Appellant contends that a reasonable mind after hear- 
ing all of the evidence below must necessarily have en- 
tertained a reasonable doubt as to his criminal respon- 
sibility (Appellant’s Brief at 28-32). The Government 
disagrees. 
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The decisions in this jurisdiction have made clear this 
Court’s reluctance to order a directed acquittal for in- 
sanity. See, e.g., Adams v. United States, D.C. Cir. No. 
22,046, decided May 8, 1969; Parman v. United States, 
130 U.S. App. D.C. 188, 399 F.2d 559, 567-568 (1968) ; 
Washington v. United States, 129 U.S. App. D.C. 29, 
30, 390 F.2d 444, 445 (1967). This Court has refused 
to find that the Government has not borne its burden 
on this issue even when the evidence of mental illness 
was uncontradicted. See, King v. United States, 125 U.S. 
App. D.C. 318, 322, 372 F.2d 383, 387 (1967) ; cf. Hawk- 
ins v. United States, 114 U.S. App. D.C. 44, 46-47, 310 
F.2d 849, 851-852 (1962). And in cases where the ex- 
pert opinion revealed a substantial conflict of opinion, 
this Court has held that resolution of the conflict was 
properly for the jury. See, e.g., Horton v. United States, 
115 U.S. App. D.C. 894, 317 F.2d 595 (1963); Strick- 
land v. United States, 115 U.S. App. D.C. 5, 316 F.2d 
656 (1963).° 

The sharply conflicting expert testimony below pre- 
sented the classic situation for jury determination of the 
insanity issue. Four of the staff members of Saint Eliza- 
beth’s Hospital testified at trial. Two, Eugene Stam- 
meyer, Ph.D., Supervisory Clinical Psychologist, and 
William A. Hamman, M.D., a psychiatrist, appeared for 
the defendant. Both Dr. Stammeyer and Dr. Hamman 
testified that in their opinion there was a strong causal 
relationship between the alleged offenses and appellant’s 
mental condition as they diagnosed it (Tr. 335-336, 338, 
506-507). On the other hand, Dr. Weickhardt and Dr. 
Platkin, both psychiatrists, gave their opinion that there 
was no significant connection or relationship between ap- 


°“We have emphasized time and again that ‘in view of the com- 
plicated nature of the decision to be made—intertwining moral, 
legal, and medical judgments’—the insanity defense is peculiarily 
apt for resolution by the jury. As part of its task, ‘the jury is free 
to believe any reasonable estimate even though different or contrary 
views may also be reasonable’.” Adams v. United States, supra, 
slip op, at 9-10. 
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pellant’s mental disorder and the offenses charged (Tr. 
464, 472-475A, 533-589). All of the doctors testified at 
length and in detail as to the bases for their opinions.” 
Thus the expert testimony was in conflict and the jury, 
“which must be allowed a wide lattitude” in this matter, 
reasonably resolved and conflict against appellant’s con- 
tention. Washington v. United States, supra at 31; 390 
F.2d at 446. 

Moreover, the facts of the offense itself were not in- 
consistent with the jury’s decision. Appellant went to 
a party where he got into a fight and received a frac- 
tured jaw."' He then left the apartment where the party 
was being held and walked around the corner where he 
ran into Ronald Price (Tr. 177, 194). Appellant an- 
nounced to Price that the boys had jumped him, that he 
was “going to get my boys” and come back, and that 
“someone is going to die tonight” (Tr. 179, 191-193). 
An hour and a half later (Tr. 195-196) appellant re- 
turned to the party carrying a pistol in his hand and 
accompanied by three of his friends. (Tr. 200-201, 206, 
211-212, 218, 223, 239). He again announced that he 
was going to kill the boys who had jumped him (Tr. 
218, 238). 

When appellant arrived at the apartment where the 
party had taken place he fired one warning shot into 
the ground and entered the building with the gun in 
his hand (Tr. 206, 219, 239). Five more shots were 
fired through the closed inside door, two of which struck 


10 The expert testimony alone in this trial covered two hundred 
and fifty-nine pages of transcript (Tr, 306-565). 


21 Appellant had been drinking at the party, but was not drunk 
(Tr. 54, 127, 152, 164, 191, 222). 

Appellant’s contention as to provocation was apparently rejected 
by the jury to the extent that they found second degree murder 
rather than the lesser included offense of manslaughter. 


12 Three of appellant’s friends had seen him with a .45 caliber 
pistol on prior occasions (Tr. 114-115, 143-145, 242, 246). Further- 
more, at the party a bullet was found by the couch immediately 
after appellant moved from his seat (Tr. 183-184). 
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the decedent (Tr. 9-10, 109, 142, 180, 204, 219, 240). 
Subsequently, appellant came out of the building shaking 
the cartridges out of the gun (Tr. 241). He was ar- 
rested three blocks from the apartment and did not have 
the gun in his possession. The arresting officer testified 
that appellant appeared normal, sober, and spoke clearly 
(Tr. 52-56). Thus the facts of this case were not so 
bizarre that the jury could not reasonably have found 
the Government’s witness’ to be credible and returned a 
guilty verdict for second degree murder. Compare, Isaac 
v. United States, 109 U.S. App. D.C. 34, 284 F.2d 168 
(1960). 

Accordingly, the district court did not err in its re- 
fusal to enter a judgment of acquittal by reason of 
insanity. 


II. The trial court did not err in allowing Government 
witnesses to testify in terms of the lack of causal 
relationship between appellant’s mental condition and 
the offenses charged after defense counsel had elicited 
the contrary opinion from his witnesses. 


A. Defense counsel “opened the door” by eliciting testi- 
mony from his witness that there was no causal 
relationship between appellant’s mental defect and 
the offense charged. 


Appellant contends that the trial court committed re- 
versible error in allowing the Government to question 
its expert witness regarding “causality” when defense 
counsel had previously asked the very same question 
of his expert witness. The Government submits that 
having “opened the door” to this testimony at trial, 
appellant is in no position to assert it as error on ap- 
peal. Cf., Hood v. United States, 125 U.S. App. D.C. 
16, 365 F.2d 949 (1966); Branch v. United States, 84 
U.S. App. D.C. 165, 171 F.2d 337 (1948). 

The first witness on the issue of criminal responsi- 
bility was Dr. Stammeyer, called by the defense. Dr. 

tammeyer testified that in his opinion appellant had “a 
psychologic brain syndrome associated with a convulsive 


13 


disorder (Tr. 317).” The doctor then described the basis 
for his opinion and the meaning of the technical terms 
involved (Tr, 317-336). In the course of his testimony 
he attempted to relate appellant’s condition to the offenses 
charged (Tr. 331). At the close of his examination de- 
fense counsel summarized by asking Dr. Stammeyer’s 
opinion concerning appellant’s state of mind on the day 
of the offense (Tr. 335). Defense counsel then climaxed 
his examination as follows: 


[Defense Counsel]: All right, Doctor. Assuming 
for the purpose of this case, the accused did commit 
the act which occurred, is there a cause in relation- 
ship between the assumed act and his mental ab- 
normality? 

[Witness]: Yes, sir. I believe there was a cause 
or affect. 

[Defense Counsel]: I have no further questions. 
(Tr. 335-336) .** 


The Government then called Dr. George Weickhardt, 
M.D., neurologist and psychiatrist at Saint Elizabeth’s 
Hospital. Dr. Weickhardt testified that appellant had 
a personality disorder which was associated with his mild 
ease of epilepsy (Tr. 464, 470). In answer to questions 
propounded by the Government the doctor testified that 
in his opinion there was no causal relationship between 
appellant’s mental disorder and the alleged offense. Dr. 
Weickhardt then testified at length as to the basis for 
his opinion (Tr. 465-487). 

The defense then called Dr. Wilbur A. Hamman who 
testified that appellant was suffering from a mental ill- 


13Qn cross-examination Dr. Stammeyer was shown a staff con- 
ference report from Saint Elizabeth’s Hospital which stated in 
part, “In our opinion the crime is not completely related to... 
[Appellant’s] mental illness” (Tr. 337), and asked if he was stating 
that he disagreed with that conclusion (Tr. 338). The doctor re- 
sponded, “Yes, Iam (Tr. 338).” The prosecutor then cross-examined 
in great detail with regard to the basis for the doctor’s opinion (Tr. 
338-350, 403-452). 


4 See note 6 supra. 
15 See note 7 supra. 
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ness which he described as “an epileptic personality dis- 
order (Tr. 493-498).” In answer to further questions 
propounded by defense counsel the doctor responded: 


“{I]n my opinion . . . he was not able at that 
time to as a rational individual entertain a deliberate 
intent to do bodily harm and, in my opinion, there 
is definitely a causal relationship between the al- 
leged offense and this mental condition (Tr. 506).” 


After eliciting this response, defense counsel concluded his 
examination (Tr. 506-507). 

Similarly, Dr. Maurice M. Platkin called by the Gov- 
ernment, gave his opinion that there was “no significant 
connection or relationship” between appellant’s disorder 
and the offense charged. The doctor then testified in 
detail as to the basis for this opinion. (Tr. 533-536, 536- 
549). 

Accordingly, after defense counsel had questioned Dr. 
Stammeyer in terms of “causality”, the trial court did 
not commit reversible error in allowing the Government 
to ask the same question of its expert witness. 


B. On the facts of this case testimony in terms of 
“causal relationship” was not improper. 


Moreover, the Government disagrees with appellant’s 
contention that questions framed in terms of “causality” 
were improper in this case. 

In Durham v. United States, 94 U.S. App. D.C. 228, 
241, 214 F.2d 862, 874-875 (1954) this Court held that: 
“An accused is not criminally responsible if his unlawful 
act was the product of a mental disease or defect.” In 
McDonald v. United States, 114 U.S. App. D.C. 120, 124, 
312 F.2d 847, 851 (1962) (en banc) mental illness was 
given a legal definition independent of its medical mean- 
ing and the Court held that mental illness “includes any 
abnormal condition of the mind which substantially af- 
fects mental or emotional processes and which substan- 
tially impairs behavior controls.” 
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In Washington v. United States, supra the Court was 
troubled by the fact that testimony of the psychiatric 
witnesses consisted largely of medical labels that were 
not adequately explained to the jury. The opinion noted 
that a strong minority of the Court had consistently pro- 
tested this “trial by label”, especially the practice of 
allowing a psychiatrist to tell the jury that the defend- 
ants act, for which he was on trial, was not the “prod- 
uct” of mental disease. The Court held that it was 
adopting this minority view and henceforth psychia- 
trists should be prohibited from testifying in terms of 
productivity. 

The opinion went on to instruct by way of dicta that: 


“Psychiatrists should explain how defendant’s dis- 
ease or defect relates to his alleged offense, that is, 
how the development, adaptation and functioning of 
defendant’s behavioral processes may have influenced 
his conduct. But psychiatrists should not speak di- 
rectly in terms of “product” or even “result” or 
“cause”. (29 U.S. App. at 40).” 


16 The minority view adopted was that advocated in Blocker v. 
United States, 110 U.S. App. D.C. 41, 50-52, 288 F.2d 853, 862-864 
(1961) (en banc) (Burger J., concurring) and Campbell v. United 
States, 113 U.S. App. 260, 276-277, 307 F.2d 597, 614-615 (1962) 
(Burger J. dissenting). 


17To implement its decision in Washington v. United States, 
supra the Court prescribed an instruction to be given prior to the 
testimony of the first physchiatric witness, which states, in pertinent 
part: 

“As an expert witness, you may, if you wish and if you 
feel you can, give your opinion about whether the defendant 
suffered from a mental disease or defect. You may then ex- 
plain how defendant’s disease or defect relates to his alleged 
offense, that is how the adaptation and functioning of defend- 
ant’s behavior processes may have influenced his conduct. 
This explanation should be so complete that the jury will have 
a basis for an informed judgment on whether the alleged 
crime was a ‘product’ of his mental disease or defect. But 
it will not be necessary for you to express an opinion on 
whether the alleged crime was a ‘product’ of a mental disease 
or defect and you will not be asked to do so.” 129 U.S. App. 
at 457. 
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In a separate concurring opinion Judge Fahy commented 
as follows: 


“T think it probable as matters have developed that 
to permit the witness to give his opinion in exact 
“product” language is likely to give undue weight 
to his view on the ultimate issue, tending to detract 
from the responsibility of the jury. But I do not 
wish to decide in the abstract that in a particular 
case, in explaining the relation of the disease or 
defect, if any, to the conduct charged, should the 
witness find it useful to speak in “causal” language, 
or use the term “product” in that connection, I would 
for that reason alone find error.” (129 U.S. App. 
at 45-46). 


In the course of appellant’s trial, counsel and the Court 
were fully cognizant of this Court’s opinion in Washing- 
ton and attempted to follow its teachings. After Dr. 
Stammeyer had qualified as an expert in the field of 
psychology the Court instructed the jury in the terms 
prescribed by this Court in the appendix to the Wash- 
ington opinion (Tr. 309-314). Following this instruction 
defense counsel inquired of the Court how he could elicit 
testimony concerning the “cause and connection” between 
appellant’s mental condition and the crime charged (Tr. 
413-415). Defense counsel pointed out that prior to Wash- 
ington he had always inquired “as to causality” and 
cited the Court to Harried v. United States, 128 US. 
App. D.C. 330, 389 F.2d 281 (1967), in which this Court 
stated: 


“The correct form of question for counsel to put 
is to ask the expert to assume, but only for the pur- 
poses of the case, that the accused did in fact commit 
the acts charged and then inquire if the expert has 
an opinion based on reasonable medical certainty 
whether there is any causal relationship between the 
assumed act and the mental abnormality he has de- 
scribed. The question should caution the expert to 
state his opinion in terms of relationship not in 
terms of ‘product’. The expert should then explain 
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why and how the abnormal mental condition directly 
influenced the commission of the act if such is the 
ease or how the abnormality impaired the defend- 
ant’s capacity to control his behavior in relation to 
that act or both, if the expert is prepared to so state.” 
(889 F.2d at 285 n. 3). 


The Court told defense counsel to “stay within the 
context of that instruction” and he would not have any 
trouble (Tr. 315). Subsequently, defense counsel con- 
cluded his examination of Dr. Stammeyer as follows: 


[Defense Counsel]: All right, Doctor, Assuming 
for the purpose of this case, the accused did commit 
the act which occurred, is there a cause in relation- 
ship between the assumed act and his mental abnor- 
mality? 

[Dr. Stammeyer]: Yes, sir. I believe there was 
a cause or effect (sic) (Tr. 336). 


The subsequent examinations of Dr. Hamman (Tr. 506), 
Dr. Weickhardt (Tr. 464-465), and Dr. Platkin (Tr. 
533-536, 536-549) were also framed in terms of “causal 
relationship”. Following the teachings of Washington all 
four of the doctors testified in detail and at length as 
to the bases for their conclusions.”® Appellee submits 
that the well explained opinions elicited from the expert 
witnesses in this case were not improper under the Har- 
ried and Washington opinions.” 

Furthermore, an opinion framed in terms of “causal 
relationship” is not an expert’s conclusion on “the whole 
case”, The ultimate issue is a combination of two fac- 


18 Significantly, the opinion in Harried v. United States, supra was 
written by the same Judge whose opinions were cited in Washington 
v. United States, supra for the previous minority view the Court 
was adopting. See note 16 supra. See also, Green v. United States, 
127 U.S. App. D.C. 272, 274 n.8, 383 F.2d 199 (1967) (Burger J.). 


19 See note 10 supra. 


20 To the extent that the dicta in Washington and the dicta in 
Harried are deemed irreconcilable, appellee respectfully submits 
that the dicta in Harried should be followed. 
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tors, the factor of mental condition * and of its relation 
to the act charged.*? The “product” issue itself is not 
determined by the conclusion that there was a “causal 
relationship” between the mental defect and the offenses 
charged. There is still a question as to the decisiveness 
of the relationship. The “mental defect must be the ef- 
fective or decisive difference between doing and not doing 
the act”; it must be the “but for” factor. See Carter v. 
United States, 102 U.S. App. D.C. 227, 236, 252 F.2d 
608, 617 (1957). 

Moreover, the issue of causal relationship is one where 
the expert in psychiatry can be of assistance to the jury. 
As Judge Fahy pointed out in his concurring opinion in 
Washington: 


“True it is that the jury of laymen must form a 
judgment on the issue of criminal responsibility, but 
this does not bar from the jury such assistance in 
forming that judgment as a person specially qualified 
by education and experience in psychiatry might 
afford.” (129 U.S. App. at 46, 390 F.2d at 461). 


In conclusion, the gravamen of the Washington opinion 
was that experts should not merely state opinions in con- 
clusionary terms, but should explain the bases for their 
opinions so that the jury would have sufficient relevant 
data from which to make a determination as to criminal 
responsibility. The Government contends that the expert 
testimony in this case afforded the jury as much under- 
standable relevant material as can reasonably be required 
within the framework of the adversary system. 

Accordingly, appellee submits that the admission of tes- 
timony with regard to the “causal relationship” between 
appellants mental defect and the offense charged was not 
error. 

21 See concurring opinion of Judge Fahy in Washington v. United 
States, supra at 46; 390 F.2d at 461. 


22 Because the McDonald definition of mental disease or defect 
emphasizes the defendant’s control over his actions, an expert 
testifying in terms of mental illness may also implicitly be testifying 
in terms of causal relationship as well. 
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CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
JOHN D. ALDOCK, 
Assistant United States Attorneys. 
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No. 22,714 


UNITED STATES OF AMERICA, APPELLEE 
%. 


ARCHIE W. BRAWNER, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


SUPPLEMENTAL MEMORANDUM OF APPELLEE 


Summary of Proceedings 


On January 9, 1970, this case was argued before a panel 
of this Court. On appeal appellant contended that the 
trial court erred in failing to direct a verdict of not guilty 
by reason of insanity and in allowing the Government wit- 
nesses to testify in terms of the lack of causal relation- 
ship between appellant’s mental condition and the of- 
fenses charged after defense counsel had elicited testi- 
mony from his witness that there was such a causal re- 
lationship.* 


2 We have included as Appendix C to this memorandum, infra, 
pp. 44-52, a revised counterstatement of the case. 


(1) 
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On January 5, 1971, the Court sua sponte ordered that 
the case be reheard en banc. On February 5, 1971, the 
Court requested that the parties be prepared to discuss 
nine questions outlined in a letter to the parties from 
the Clerk of the Court.2, None of the nine questions 
were raised by appellant either at trial or on appeal. 
Leave was given for the parties to file supplemental mem- 
oranda. All memoranda were due on the same day, 
Wednesday, April 7, 1971. Due to the importance of the 
issues and for the convenience of the Court, appellee has 
filed this Supplemental Memorandum. 


ARGUMENT 


I. This Circuit should depart from the Durham-McDonald 
test for insanity and adopt the formulation proposed 
by the American Law Institute. 


It is the position of the United States that this Circuit 
should adopt the standard for insanity proposed by the 
American Law Institute in section 4.01 of the Model 
Penal Code (Final Draft, 1962). This formulation is as 
follows: 


(1) A person is not responsible for criminal conduct 

if at the time of such conduct as a result of 
mental disease or defect he lacks substantial 
capacity either to appreciate the criminality 
[wrongfulness] of his conduct or to conform his 
conduct to the requirements of law. 
As used in this Article, the terms “mental dis- 
ease or defect” do not include an abnormality 
manifested only by repeated criminal or other- 
wise anti-social conduct. 


This test, proposed after five years of exhaustive study 
and analysis of all other alternative tests, including the 
Durham-McDonald test of this Circuit, has since been 
adopted (with modifications) or approved in every other 
federal circuit save one, such adoption having been 


2 The letter is reproduced in Appendix B, infra, pp. 41-43. 
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achieved in several circuits only after thorough en banc 
consideration.* Prior to explaining in detail our reasons 
for urging adoption of the American Law Institute (here- 
inafter referred to as A.L.I.) test, it is necessary to set 
out certain basic postulates which we submit must be met 
by any standard of criminal responsibility. 

First, the formulation should seek to reflect the moral 
judgment of the contemporary community in terms of 
what is known today about diseases of the mind. It 
should therefore take into account the accused’s entire 
integrated personality, including his ability to reason and 
control his behavior. Second, the formulation must not 
be so broad as to relieve from criminal responsibility all 
persons suffering from some mental abnormality. And 
third, the formulation must give the jury some relatively 
clear criterion by which it is to decide whether or not a 
particular defendant should or should not be excused 
from criminal responsibility. 


A. Problems under Durham-McDonald. 


In Durham v. United States, 94 U.S. App. D.C. 228, 
214 F.2d 862 (1954) this Circuit departed from the tra- 
ditional insanity standard which it believed had not kept 
abreast of modern psychiatry. Under that standard,‘ a 


* For the convenience of the Court appellee has set out the stand- 
ard of criminal responsibility in each of the ten federal circuits 
with the appropriate case citations, See Appendix A, pp. 37-40, 
infra. 


*Prior to 1929, this jurisdiction followed the modern version of 
the “right-wrong” test first articulated by the English in M’Nagh- 
ten’s Case, 10 Cl. and F. 200, 8 Eng. Rep. 718, 722 (H.L. 1843). 
See United States v. Guiteau, 12 D.C. (1 Mackey) 498, 550 (1882) ; 
United States v. Lee, 15 D.C. (4 Mackey) 489, 496 (1886). The 
M’Naghten rule was that an accused should not be held criminally 
responsible 


if at the time of the committing the act, the party accused was 
labouring under such a defect of reason, from disease of the 
mind, as not to know the nature and quality of the act he was 
doing, or, if he did know it, that he did not know he was 
doing what was wrong. 


[Footnote continued on page 4] 
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defendant was excused from criminal responsibility if he 
did not know the difference between right and wrong 
or if he acted only because of an irresistible impulse. 
Each segment of that standard was found inadequate. 
First, it failed to recognize that “a man is an integrated 
personality and that reason [cognition] which is only 
one element in his personality is not the sole determinant 
of his conduct.” 94 U.S. App. D.C. at 287, 214 F.2d at 
871. As the Durham Court explained: 


By its misleading emphasis on the cognitive, the 
right-wrong test requires court and jury to rely upon 
what is, scientifically speaking, inadequate, and most 
often, invalid, and irrelevant testimony in determin- 
ing criminal responsibility. 94 U.S. App. D.C. at 
238, 214 F.2d at 871-872. 


Second, the “irresistible impulse” test was believed to be 
too narrow in scope since all volitional impairment need 
not be impulsive. 94 U.S. App. D.C. at 240, 214 F.2d at 
874.5 


* [Continued] 


In 1929, the M’Naghten Test was supplemented in the District 
of Columbia by the doctrine of “irresistible impulse,” Smith v. 
United States, 59 App. D.C. 144, 36 F.2d 548 (1929), a test similar 
to that approved by the Supreme Court in Davis v. United States, 
165 U.S. 373, 378 (1897). In Davis the Supreme Court approved 
an insanity charge to the jury which was as follows: 


The term insanity, as used in this defense, means a per- 
verted and deranged condition of the mental and moral faculties 
as to render a person incapable of distinguishing between 
right and wrong, or unconscious at the time of the nature 
of the act he is committing, or where, though conscious of it 
and able to distinguish right from wrong, and know the act 
is wrong, yet his will—by which I mean the governing power of 
his mind—has been otherwise than voluntarily so completely 
destroyed that his actions are not subject to it, but are beyond 
his control. 


This is essentially a M’Naghten-“irresistible impulse” test and was 
the federal rule prior to the adoption of the A.L.I. standard. 


5 The reasoning underlying this Court’s desire for a broader test 
of volition was well articulated in a subsequent opinion of the 
Second Circuit rejecting the “irresistible impulse” test: 


[Footnote continued on page 5] 
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The new legal standard* adopted by Durham was 
stated in simple terms: 


{AJn accused is not criminally responsible if his un- 
lawful act was the product of mental disease or 
mental defect. 94 U.S. App. D.C. at 240-241, 214 
F.2d at 874-875. 


Initially it was widely acclaimed as a standard of criminal 
responsibility which “swept away the intellectual debris 
of a century.” United States v. Freeman, supra, note 5, 
357 F.2d at 621. 

Almost from its very inception, however, problems de- 
veloped in administering the Durham rule. First, problems 
developed with the definition of “mental disease or de- 
fect.” The Durham Court had defined “disease” as “a 
condition which is considered capable of either improv- 
ing or deteriorating” and “defect” as “a condition which 
is not considered capable of either improving or deter- 
iorating and which may be either congential, or the result 
of injury, or the residual effect of a physical or mental 
disease.” 94 U.S. App. D.C. at 241, 214 F.2d at 875. 
These definitions were criticized not only as vague but 


5 [Continued] 


{It] is unduly restrictive because it excludes . . . instances 
of crimes committed after excessive brooding and melancholy 
by one who is unable to resist sustained psychic compulsion or 
to make any real attempt to control his conduct. United States 
v. Freeman, 357 F.2d 606, 620-621 (2d Cir. 1966). 


For a complete analysis of the defects in the “irresistible im- 
pulse” test, see Carter v. United States, 102 U.S. App. D.C. 227, 235, 
252 F.2d 608, 616 (1957); Wade v. United States, 426 F.2d 64, 67 
(9th Cir. 1970) ; GoLDsTEIN, THE INSANITY DEFENSE 67-69 (1967) ; 
MODEL PENAL CopE § 4.01, Comment at 157 (Tent. Draft No. 4, 
1955) ; RoyAL CoMMISSION ON CAPITAL PUNISHMENT, 1949-1953, 
REPORT § $18, at 109-110 (1953). 


*The disease-product test was pioneered by the courts of the 
state of New Hampshire in 1869. State v. Pike, 49 N.H. 899 (1869) ; 
State v. Jones, 50 N.H. 369 (1871). This Court, however, was the 
first court thereafter, state or federal, to adopt the “New Hampshire 
Rule.” See United States v. Freeman, supra note 5, 357 F.2d at 621. 
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also as overbroad.’ “Many people thought Durham was 
only an attempt to identify a clearly defined category of 
persons—those classified as mentally ill by the medical 
profession—and excuse them from criminal responsi- 
bility.” Washington v. United States, 129 U.S. App. D.C. 
29, 31, 390 F.2d 444, 446 (1967); see United States v. 
Chandler, 393 F.2d 920, 925 (4th Cir. 1968) .* 

To complicate matters further, Durham did not even 
attempt to define the meaning of “product.” *® The criti- 


7QOne renowned commentator concluded: “Beyond distinguish- 
ing between conditions that are changeable and fixed ... [the 
Durham definition] leaves the meaning of disease and defect 
wholly indeterminate. On these definitions it is difficult to see how 
any abnormalities that have a psychical dimension can be excluded 
from the meaning of the terms.” Wechsler, The Criteria of Criminal 
Responsibility, 22 U. Cut. L. REv. 367 (1955); see Sauer v. United 
States, 241 F.2d 641, 646 n. 15 (9th Cir. 1957) ; MopDEL PENAL CoDE 
$4.01, Comment at 159 (Tent. Draft No. 4, 1955). 


8 Their suspicions apparently gained substance when in Blocker v. 
United States, 107 U.S. App. D.C. 68, 274 F.2d 572 (1959), psy- 
chiatrists from Saint Elizabeths Hospital testified at the defend- 
ant’s trial that, while the accused was diagnosed as a “sociopath,” 
this mental abnormality was not classified as a “mental disease or 
defect.” Less than a week after Blocker’s conviction, the staff psy- 
chiatrists at Saint Elizabeths Hospital reversed their position 
and added “sociopathy” to their list of recognized “mental diseases.” 
See testimony in United States v. Leach, Crim. No. 450-57 (D.D.C. 
1957); Rosenfield v. Overholser, 157 F. Supp. 18 (D.D.C. 1957). 
“[O]n the basis of this new medical evidence” Blocker’s conviction 
was reversed on appeal. 107 U.S. App. D.C. at 64, 274 F.2d at 
578. It was apparent to one member of this Court that some 
psychiatric witnesses, by changing “labels,” were unscrupulously 
inserting their personal moral judgments of the criminal responsi- 
bility of the accused into the trial. See Campbell v. United States, 
113 U.S. App. D.C. 260, 275, 8307 F.2d 597, 612 (1962) (Burger, J., 
dissenting). 


°In Saver v. United States, supra note 7, the Ninth Circuit con- 
cluded: “If the word [product] means that the jury must find that 
the accused would have committed the act even if he had not suf- 
fered from the abnormality involved, the test is too broad. If the 
test is . . . one of causation, then the [Durham] Court is intro- 
ducing into an area already burdened with serious problems a con- 
cept which has plagued the law of torts since its inception.” 241 
F.2d at 646-647. Other critics said that “the ‘product’ requirement 
assumed a compartmentalized mind—just as Durham said M’Nagh- 
ten had done—because it implied that the mental disease ‘caused’ 
some unlawful acts and not others.” GOLDSTEIN, THE INSANITY DE- 


1 Maes? Gs eee Gate EI 
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cism aroused by that omission prompted this Court to 
provide such a definition in 1957: 


[Productivity] means that the facts concerning the 
disease and the facts concerning the act are such as 
to justify reasonably the conclusion that “But for 
this disease the act would not have been committed.” 
Carter v. United States, supra, note 5, 102 U.S. App. 
at 236, 252 F.2d at 617. 


This refinement, however, did not solve the basic prob- 
lems, including the problems of vagueness and overbreadth. 
Moreover, the standard as then formulated still allowed 
individuals with mild mental abnormalities classified by 
the medical profession as “mental diseases or defects” to 
be excused from criminal responsibility (under the “but 
for” test), even though the illness did not substantially 
impair the individual’s ability to reason or control his be- 
havior.“ 


FENSE, supra note 5, at 84. Still others felt the standard was in- 


appropriate. See Diamond, From M’Naghten to Currens and Be- 
yond, 50 CALIF. L. REV. 189, 191 (1962). 


10 See, e.g., Blocker v. United States, 110 U.S. App. D.C. 41, 50, 
288 F.2d 858, 862 (1961) (Burger, J., concurring); United States 
v. Freeman, supra note 5, 357 F.2d at 621; United States v. Currens, 
290 F.2d 751, 771-773 (3d Cir. 1961) ; Saver v. United States, supra 
note 7, 241 F.2d at 646-647; United States v. Smith, 5 U.S.C.M.A. 
314, 17 C.M.F. 314 (1954); Wechsler, supra note 7, 22 U. Cur. .L. 
REV. at 368-373; GOLDSTEIN, THE INSANITY DEFENSE, supra note 5, 
at 84-86; MopDEL PENAL CODE § 4.01, Comment at 159 (Tent. Draft 
No. 4, 1955). 


2 Professor Wechsler had previously commented: 


There surely must be many situations where a person is 
neurotic and you would feel quite confident that the neurosis 
had a bearing on his action even though you would not feel 
yourself that he can be justly deemed irresponsible. I submit 
that you would [nevertheless] have to say that the act was a 
product of the neurosis if you believed that he would probably 
not have committed the act if he had not suffered from the 
neurosis. MODEL PENAL CODE § 4.01, Appendix C, Comment at 
188-190 (Tent. Draft No. 4, 1955). 


Similarly, if an accused charged with rape was suffering from a 
mild case of “emotionally unstable personality,” it would be diffi- 
cult not to conclude that “but for” this “mental illness” the accused 
would not have committed the crime. 
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In an attempt to alleviate this problem of overbreadth 
this Court decided to give mental illness a legal definition 
independent of its medical meaning. McDonald v. United 
States, 114 U.S. App. D.C. 120, 372 F.2d 847 (1962) 
(en banc). Henceforth the jury would be instructed that: 


[A] mental disease or defect includes any abnormal 
condition of the mind which substantially effects 
mental or emotional processes and substantially im- 
pairs behavior controls. 114 U.S. App. D.C. at 124, 
312 F.2d at 851. 


Even with this added refinement problems with the word 
“product” still plagued the Court. Not only was the word 
vague, but it had no clinical significance for the psychi- 
atric expert. Thus some experts were encouraged to in- 
sert their medical-legal views when testifying in terms 
of productivity. This problem was compounded by the 
fact that the particular word “product” has a technical 
sound to some jurors, wrongly prompting them to believe 
that “productivity” is solely within the expertise of the 
witness. To deal with this problem the Court held that 
the expert witness would be prohibited from testifying 
through use of the term “product,” and an instruction 
to this effect was to be read prior to his testifying. Wash- 
ington v. United States, supra, 129 U.S. App. D.C. at 40, 
390 F.2d at 457. This latest attempt to improve the 
Durham-McDonald standard has caused problems for trial 
counsel attempting to adhere to the Washington ruling 
and for this Court in attempting to enforce it. In the 
opinion of appellee, it merely highlights problems that are 
inherent in the original Durham formulation and com- 
pels this Court to again reconsider its standard of crim- 
inal responsibility. 

In conclusion, Durham was a considerable innovation 
over the earlier formulations of criminal responsibility 
and has been widely acclaimed for breaking new ground 


12 See United States v. Eichberg, D.C. Cir. No. 22,829, decided 


ey 21, 1971, slip op. at 15 (concurring opinion of Bazelon, 
Js). 
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in this field. The Durham rule, however, has not been 
adopted by any other federal circuit and has been re- 
jected by all but one of the states.% Appellee submits 
that the problems created by Durham-McDonald are in- 
herent in the basic formulation and that therefore the 
time has come to explore the alternatives available to 
this Court. 


B. Alternative standards of criminal responsibility. 


Other than formulations which were rejected by this 
Court in Durham in 1954,“ only the A.L.I. standard has 
received significant recognition in the courts of this coun- 
try.% Moreover, other than the A.L.I. standard, only 


13 See GLUECK, LAW AND PSYCHIATRY 180 (1962). 


4 M’Naghten is still the standard in Great Britain, and 
M’Naghten plus “irresistible impulse” is still the formulation used 
in the majority of the states. See GOLDSTEIN, THE INSANITY DE- 
FENSE, supra note 5, at 45. The Davis standard, see note 3, supra, 
is essentially what this Court applied prior to Durham. Our pref- 
erence for the A.L.I. standard over the Davis formulation is based 
on the same reasons expressed by the Seventh Circuit in United 
States v. Shapiro, 388 F.2d 680, 684-G85 (7th Cir. 1967) (en banc), 
and the Fifth Circuit in Blake v. United States, 407 F.2d 908, 913- 
916 (5th Cir. 1969). 


15 The Third Circuit rule as set out in United States v. Currens, 
supra note 10, is not really an alternative standard but is basically 
a modification of the A.L.I. formulation. In Currens the appellate 
court approved the following formula: 


The jury must be satisfied that at the time of committing the 
prohibited act the defendant, as a result of a mental disease or 
defect, lacked substantial capacity to conform his conduct to the 
requirement of the law which he is alleged to have violated. 
290 F.2d at 774. 


We prefer the full A.L.I. standard to the Currens formula be- 
cause inherent in its definition we find the same objections which 
were leveled against M’Naghten, the classification of man’s person- 
ality by one exclusive element. For just as it may be urged that 
the M’Naghten test, when not augumented by the element of ca- 
pacity for choice, is an incomplete standard in that it fails to judge 
the whole man, so a test which ignores knowledge and intellect con- 
ceives of the mental processes in terms of the very same unreal 
“water-tight” compartments. This significant omission from the 
Currens standard has led to its specific rejection by the Second 
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two other formulations have received any significant ap- 
proval from the study groups which have endeavored to 
aid the courts in this field.?¢ 

In 1953, the British Royal Commission on Capital 
Punishment proposed another test: 


[A person is not responsible for his unlawful act if] 
at the time of the act the accused was suffering from 
disease of the mind (or mental deficiency) to such a 
degree that he ought not to be held responsible. [Em- 
phasis added.] *7 


In 1955 the minority of the A.L.I. proposed the following 
standard: 


A person is not responsible for criminal conduct if 
at the time of such conduct as a result of mental 
disease or defect his capacity either to appreciate 
the criminality of his conduct or to conform his con- 
duct to the requirements of law is so substantially 


Circuit, United States v. Freeman, supra note 5, 357 F.2d at 624; 
the Ninth Circuit, Wade v. United States, supra note 5, 426 F.2d 
at 69-70; and the Tenth Circuit, Wion v. United States, 325 F.2d 
420, 427 (10th Cir. 1963) (en banc). 


16 Another proposed alternative was offered by Professor Louis B. 
Schwartz in a prepared statement to the Senate Judiciary Com- 
mittee on February 10, 1971, in which he proposed: 


The criteria for barring criminal prosecution for an act done 
while the actor was “insane” should be whether the defendant 
suffered from a mental illness of a sort which generally de- 
prives person’s suffering from such illness of substantial power 
to conform with the law in question. This standard does not 
require a determination, usually impossible to make reliably, 
that the particular individual lacked power of self-control at the 
critical moment. 


We submit that the deficiencies in this formulation are obvious. 
Moreover, we note—in no pejorative sense, of course—that Profes- 
sor Schwartz was the Director of the National Commission on Re- 
form of Federal Criminal Laws which recommended the A.L.I. 
standard just this year. NATIONAL COMMISSION ON REFORM OF 
FEDERAL CRIMINAL LAWS, FINAL REPORT 40-42 (1971). 


1° REPORT OF BRITISH ROYAL COMMISSION, supra note 5, § 333 
(iii). 
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impaired that he cannot justly be held responsible. 
{Emphasis added.] * 


We emphatically reject the draft proposal of the British 
Royal Commission, the A.L.I. alternative (a) formulation, 
or any other test which submits the issue to the jury’s 
sense of “justice.” 7” 

The proponents of the “jury-justice” rule contend that a 
definition of criminal responsibility is unnecessary as it 
complicates the issue for the jury which in practice aban- 
dons the legal definitions and applies its “common sense” 
in deciding the question of responsibility.*° REPORT OF 
BRITISH ROYAL COMMISSION, supra note 5, §$ 321- 332 at 
114-116. This argument is tantamount to an abdication 
of the basic judicial concept that the role of the lay 
jury is that of a fact-finder, and that our theory of trial 
relies entirely upon the jury’s ability to follow the court’s 
instruction.*? See Opper v. United States, 348 U.S. 84, 95 


18 MODEL PENAL CODE § 4.01, alternative (a) to paragraph (1) 
(Tent. Draft No. 4, 1955) (emphasis added). An alternative test 
also proposed by the Commission was essentially M’Naghten, sup- 
plemented by the “irresistible impulse” test and recast in con- 
temporary terminology. 


1 See United States v. Eichberg, supra note 12, slip op. at 11-13 
(concurring opinion of Bazelon, C.J.). 


20 The Commission’s proposal was based in part upon its concern 
that if too narrow a test were drafted, and the jury followed the 
rule rather than common sense, it would result in the pronouncement 
of unjustifiable death sentences. REPORT OF BRITISH ROYAL Com- 
MISSION, supra note 5, §325, at 114. Under the A.L.I. test we fail 
to see this danger. The Commission’s position was no doubt in- 
fluenced by the fact that the prevailing standard in Great Britain 
was the M’Naghten rule. 

Those members of the American Law Institute favoring this 
alternative contended that it is “safer to invoke the jury’s sense of 
justice than to rest entirely on the single word ‘substantial,’ im- 
puting no specific measure of degree.” MODEL PENAL CODE § 4.01, 
Comment at 159. 


71As three members of the British Royal Commission aptly 
stated: 
We are at one with the majority of the Commission in ap- 
preciating that the line between the mental abnormality which 
excuses and that which does not excuse from criminal liability 
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(1954). While we cannot eliminate the jury’s ultimate 
power of lenity, cf. United States v. Sinclair, D.C. Cir. 
No. 23,178, decided March 31, 1971, slip op. at 4, we sub- 
mit that at least in form the standard submitted to the 
jury should confine theix inquiry to fact. If the mem- 
bers of the jury are not provided with some standard, 
they will be placed in the untenable position of having 
to determine criminal responsibility on no other basis ex- 
cept their personal prejudices. See GOLDSTEIN, THE IN- 
SANITY DEFENSE, supra note 5, at 81-82. Moreover, ex- 
plicit appeal to “justice” will result in litigation of ex- 
traneous issues and will encourage improper arguments to 
the jury phrased solely in terms of “sympathy” and 
“prejudice.” Limiting the jury’s role to a fact-finder, on 
the other hand, will promote a desirable uniformity of de- 
cision and tend to limit the arbitrary elements as well 
as aid the jury in deciding between the conflicting testi- 
mony of experts.** 


must be hard to define and that, wherever that line may be 
drawn, it will often be extremely difficult for the jury to decide 
on which side of it a particular case falls, but in our view it is 
the traditional duty of the criminal law to lay down by defini- 
tion—as clearly as possible—the essential elements of liability 
to conviction and punishment. From the difficulties of the mat- 
ter we cannot infer that the law should be allowed to shirk its 
duty by requiring the jury to come to a decision without the 
guidance of a general principle or criterion. ... [W]hether a 
particular form or degree of mental abnormality should or 
should not relieve a person from responsibility for his act still 
remains a question for the law to decide. REPORT OF BRITISH 
RoYAL COMMISSION, supra note 5, at 286. 


72 See the opinion of Judge Fahy, concurring in Washington v. 
United States, supra, 129 U.S. App. D.C. at 47, 390 F.2d at 462: 


Society, acting through law, has established the defense of 
insanity, which relieves the accused of criminal responsibility 
for an act which results from a mental disease or defect. 
Whether or not this defense is established in a particular case 
is a factual decision to be made by the jury on the evidence 
bearing on the mental condition of the accused and on the 
relation of that condition to the conduct charged. In reaching 
the factual decision the jury is aware that blame—to the 
extent of criminal responsibility—will or will not attach under 
the law. In this very limited sense perhaps the jury’s decision 
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In conclusion, we emphasize that the “jury-justice” pro- 
posals have been rejected even in those places where ac- 
ceptance would have seemed most likely. Specifically, the 
Royal Commission proposal was not even adopted in Great 
Britain, and the A.L.I. alternative (a) formulation was 
rejected by the full body of the American Law Institute.* 
Consistent with that history, no other federal circuit has 
accepted such a rule in any form. We would strongly 
urge that it not be adopted in the District of Columbia.** 


C. The A.LJI. standard v. Durham-McDonald 


We submit that the A.L.I. standard, quoted at p. 2 
supra, which has been adopted or approved in nine of the 
ten circuits, represents a significant improvement over 
the Durham-McDonald formulation and should therefore 
be adopted as the standard for criminal responsibility in 
this jurisdiction.” 


can be said to be a moral judgment, but only because the jury’s 
factual decision does or does not bring the defendant within the 
coverage of the law’s moral decision. The jury is called upon 
to decide on evidence respecting the defense of insanity. The 
jury is not free to express by its verdict its view of blame 
or morals unrelated to its appraisal of the evidence on the issue 
of insanity. 


23 MODEL PENAL CODE § 4.01, Comment at 159 (Tent. Draft No. 
4, 1955). See A.L.I. Proceedings 206-220 (May 21, 1955) (unpub- 
lished). 


24 See Wade v. United States, supra note 5, 426 F.2d at 71 n.8; 
GOLDSTEIN, THE INSANITY DEFENSE, supra note 5, at 81; Note, 
The Need for Articulate Goals at the Acquittal, Commitment, and 
Release States, 112 U. Pa. L. REV. 738, 736 (1964). 


*5 We note that as far back as 1962 Judge (now Chief Justice) 
Burger stated: 


Were it possible to do so, my individual choice would be to 
make a fresh start and adopt the standard developed by the 
American Law Institute in its Model Penal Code. Campbell v. 
United States, supra note 8, 118 U.S. App. D.C. at 274 n.1, 
307 F.2d at 611 n.1 (dissenting opinion). 


Moreover, as recently as 1967 Professor Goldstein, a noted authority 
in this field, remarked: 


Its proposal [the A.L.I. standard] solves most of the problems 
generally associated with the older rules while at the same 
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The A.L.I. places the focus on the legal standard, 
where it belongs, rather than on the mental illness. The 
major problem with Durham was that it implied to the 
jury that they must excuse from criminal responsibility 
those the medical profession deemed mentally ill. This 
was because mental illness was not given an independent 
legal definition and because “productivity” as defined by 
the “but for” definition in Carter, was so overbroad as 
to “excuse” all who were mentally (clinically) ill. The 
court in McDonald attempted to remedy this problem by 
defining mental illness as a condition that impairs the 
defendant’s mental or emotional processes and behavior 
controls in a manner that can be characterized as “sub- 
stantial.” Thus McDonald focuses solely on the mental 
disease or defect. We submit that this focus is mis- 
directed. 

The crucial issue for the jury is not the mental illness 
per se but the degree of control the defendant had over 
his behavior at the time he committed the criminal act. 
The primary issue is whether, at the time he committed 
the crime, the defendant knew what he was doing and 
had the “power,” the “will,” the “choice” to do other- 
wise. Under Durham-McDonald this core issue—the re- 
lationship between the mental illness and the criminal 
act—is not the focus of the jury instructions. The jury 
is told that the defendant is not criminally responsible 
if the crime was the product of his mental disease or 
defect. Only as a secondary matter, when the court 
gives the McDonald definition of “mental disease or de- 
fect,” is the attention of the jury focused on the factual 
question. 

The only wording resembling a concrete standard 
under Durham-McDonald is the McDonald definition of 


time representing the same line of historical development. As 
a result, it is likely to become the formula for the immediate 
future in the United States. GoLDSTEIN, THE INSANITY DE- 
FENSE, supra note 5, at 95. 


And just this year the National Commission on Reform of the 
Federal Criminal Laws in its Final Report, supra note 16, at 40- 
42, recommended the adoption of the A.L.I. formulation. 
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mental illness.* Despite what they are told in the court’s 
instructions, we submit that it is extremely difficult, if 
not impossible, for a group of lay jurors, after hearing 
numerous experts testify about the defendant’s mental 
illness, to adhere to the court’s instruction that mental 
illness is a question for the jury because the law has its 
own definition of mental illness. A layman who has 
“known” since childhood that doctors, not lawyers or 
judges, are the persons qualified to diagnose “illnesses” 
may not be able to decide otherwise because the court 
tells him to do so in a few sentences buried in thirty 
minutes of jury instruction. 

Furthermore, while the A.L.I. standard clearly relates 
the defendant’s illness to the crime, under Durham-Mc- 
Donald this crucial relationship is hidden in the vague 
and overbroad word “product.” Under Durham-Mc- 
Donald, assuming the jury follows the instruction, once 
the jury finds a “substantial impairment of mental and 
emotional processes or behavior controls,” the only link 
to the crime is whether “but for” the impairment the 
defendant would have committed the criminal act. We 
contend that this “but for” test does not provide the 
necessary nexus between the defendant’s mental condi- 
tion and his crime. 

Appellee maintains that to the extent that a man can 
be “substantially impaired” under Durham-McDonald 
and still have the “substantial capacity” not to commit 
the act under A.L.I., he should be held criminally re- 


*°We see no significant problem with the fact that “mental 
disease or defect” is not given a definition under the A.L.I. stand- 
ard, nor have the other circuits added such a definition. It is now 
apparent that a precise definition is impossible. Furthermore, as 
long as “mental disease or defect” is coupled with the second part of 
the test which embodies the legal standards for minimal conditions 
of accountability, the decision is still for the jury. See GOLDSTEIN, 
THE INSANITY DEFENSE, supra note 5, at 87. Moreover, prior to 
McDonald no test of criminal responsibility ever had a separate 
legal definition of “mental disease or defect.’ The only reason 
McDonald defined the term was that without it the Durham formu- 
lation—“mental disease or defect” and “productivity”—was over- 
broad. 
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sponsible. Although in practice we do not believe that 
any significant number of persons would fit into this 
category, to the extent that such a category does exist, 
Durham-McDonald is overbroad. We think that the 
phrase “lack of substantial capacity either to appreciate 
the criminality of his conduct or to conform his conduct 
to the requirements of law”’™ states the appropriate 
relationship between the defendant’s mental disease or 
defect and the crime.* 

Moreover, the vagueness of the word “product” con- 
fuses both the jury and the expert. The word “product” 
has no clinical meaning for a psychiatrist, yet prior to 
Washington experts freely used the term in their testi- 
mony. It was apparent that in doing so some psychia- 
trists, at least, were hiding a moral-legal judgment under 
the meaningless word “product.” In Washington this 
Court attempted to deal with the problem by prohibiting 
psychiatrict testimony in terms of “productivity.” We 
submit that the Washington solution has not proven 
workable and that its failure highlights the problems 
inherent in the Durham-McDonald approach.” 

Under the A.L.I. formulation the first part of the 
phrase, “appreciate the criminality of his conduct,” re- 
fers to the defendant’s ability to reason, while the re 
mainder of the phrase, “conform his conduct to the re- 
quirements of law,” addresses itself to the defendant’s 
ability to control his behavior. We contend that these 
phrases have more meaning for the psychiatrist than 
the single word “product.” Of course, a psychiatrist 
could, at least to a limited extent, unwittingly color his 


2? We interpret “conform his conduct to the requirements of 
law” to mean “the law which he is alleged to have violated.” See 
United States Vv. Currens, supra note 10, 290 F.2d at 774. 


28 Professor Wechsler has observed that “the only causal concept 
that has a bearing on the justice of conviction is one in which the 
causal mode inheres in the impairment of capacity for self-control.” 
Wechsler, supra note 7, 22 U. CHI. L. REV. at 372. See also United 
States Vv. Freeman, supra note 5, 357 F.2d at 623. 


29 See discussion pp. 23-26, infra. 
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opinion on the word “substantial,” under the A.L.L. 
standard, with his personal legal-moral views as to the 
defendant’s blameworthiness. We believe, however, that 
this situation can be better unmasked by the advocate on 
cross-examination when dealing with the word “substan- 
tial” in the full context of the A.L.I. formulation than 
with the single word “product” under Durham-McDonald. 

Furthermore, since “product” is not being used in its 
usual semantic sense* but like “mental disease and de- 
fect” is being given a special legal definition, the “but 
for” definition of Carter, the jury is likely to become 
further confused. It is noteworthy that under Durham- 
McDonald both parts of the formulation—“mental dis- 
ease or defect” and “product”—are given separate defi- 
nitions which may well differ significantly from what 
the terms would normally mean to a lay juror. 

We further recommend the adoption of the A.L.I. sec- 
ond paragraph caveat which would not excuse the crimi- 
nal recidivist from penal sanctions. This comports with 
this Court’s position that “a long criminal record does 
not excuse crime” and clarifies this most important point 
for the jury.*? 


30In Frigillana v. United States, 118 U.S. App. D.C. 328, 332, 307 
F.2d 665, 669 (1962), Judge Burger explained that although the 
term “product” has meaning to the layman when used in its 
ordinary sense, e.g., “steel is a product of a steel mill . . . hens’ 
eggs are a product of hens,” this same term has no significance 
when attempting to determine the relationship between a mental 
disease and a criminal act. 


31 See Williams v. United States, 114 U.S. App. D.C. 135, 187, 312 
F.2d 862, 864 (1963). This paragraph would not, however, apply 
to those psychopaths who, in addition to being criminal recidivists, 
also display diagnosible symptoms of mental disorder. For instance, 
writers describe some psychopaths as persons displaying “compul- 
sive-like behavior,” “an inability to form mature judgments” and 
“to postpone satisfactions,” and a “lack of appreciation and under- 
standing of the consequences of his acts.” See EWATT, EBAUGH & 
STRECKER, PRACTICAL CLINICAL PSYCHIATRY 257-260 (8th ed. 1957) ; 
Noyes & KOLB, MODERN CLINICAL PSYCHIATRY 547-548 (5th ed. 
1958) ; OVERHOLSER & RICHMOND, HANDBOOK OF PSYCHIATRY 211 
(1957). See also United States v. Currens, supra note 10, 290 F.2d 
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In conclusion, it should not be overlooked that the 
A.L.I. standard was not born overnight, but was the 
result of almost ten years of study by some of this coun- 
try’s most respected legal and medical authorities. In 
recommending the demise of Durham-McDonald we do 
not intend to imply that its short life span has served 
no purpose. On the contrary, over the past decade not 
one circuit which has reevaluated its standard of crimi- 
nal responsibility has done so without studying Durham 
and its progeny. 

Accordingly, appellee submits that the A.L.I. formula- 
tion * is the best alternative available to this Court and 
should be adopted as the standard for criminal respon- 
sibility in this jurisdiction. 


at 761-7638, 774 n.82; Stewart v. United States, 94 U.S. App. D.C. 
293, 214 F.2d 879 (1954). This paragraph has been adopted or 
approved in the Second, Third, Fourth and Fifth Circuits and re- 
jected in the Sixth and Ninth Circuits. See Appendix A, infra. As 
interpreted by the Second and Fourth Circuits, this provision would 
not depart from the existing rule of law in this jurisdiction. See, 
e.g., United States v. Wilson, 399 F.2d 459 (4th Cir. 1968) (socio- 
path); United States v. Retolaza, 398 F.2d 2385 (4th Cir. 1968) 
(sociopath). 


32 We see no objection to the following semantical preferences 
found in the A.L.I. test: “appreciate” for “know,” and “substantial” 
for “complete.” As Professor Goldstein has commented, “The A.L.I. 
formulation substitutes appreciate for know thereby indicating a 
preference for the view that a sane offender must be emotionally 
as well as intellectually aware of the significance of his conduct 
.... Substantial incapacity [eliminates] the occasional references to 
the older cases to ‘complete’ or ‘total’ destruction of the normal 
capacity of the defendant.” GOLDSTEIN, THE INSANITY DEFENSE, 
supra note 5, at 87 (emphasis added). We also see no significant 
theoretical or practical difference between “criminality” and “wrong- 
fulness” in the A.L.I. standard, but on balance we prefer the word 
“criminality.” 


33 In the opinion of appellee, the adoption of the A.L.I. formula- 
tion would not significantly affect the prior case law in this juris- 
diction under Durham-McDonald with regard to the evidentiary 
showing of mental illness necessary for the defendant to take this 
issue to the jury. We note that the A.L.I. standard as applied in 
most of the other circuits does not conflict with the evidentiary 
standard in this jurisdiction. See, e.g., United States v. Toussie, 


19 


II. This Court has not departed, in theory or in practice, 
from the rule which places on the government the 
burden of proving sanity beyond a reasonable doubt. 


Appellee submits that this Court has not departed in 
any way from the rule which places on the government 
the burden of proving sanity beyond a reasonable doubt. 
The only intimation to the contrary is expressed by 
Chief Judge Bazelon in his concurring opinion in United 
States v. Eichberg, supra note 12, slip op. at 5-6, where- 
in he implied that in certain of this Court’s prior deci- 
sions defendants may have been incorrectly denied judg- 
ments of acquittal by reason of insanity. With all due 
respect, we fail to find support for this hypothesis from 
our reading of this Court’s past decisions. 

In theory the standard of proof of criminal responsi- 
bility is well established in this jurisdiction. In a crimi- 
nal prosecution, the accused is presumed sane at the 
time of the alleged criminal act. However, once the 
issue of insanity is properly raised by the introduction 
of “some evidence” * of insanity, this presumption is no 
longer completely viable, and it is then incumbent upon 
the fact-finder to weigh and consider “the whole evi- 
dence, including that supplied by the presumption of 
sanity,” in deciding “the capacity in law of the accused 
to commit” the crime. Davis v. United States, 160 U.S. 
469, 488 (1895); see Durham v. United States, supra, 
94 U.S. App. D.C. at 241, 214 F.2d at 869. The fact- 
finder is instructed that the burden rests on the govern- 
ment to prove the accused’s sanity beyond a reasonable 


410 F.2d 1156 (2d Cir. 1969) (history of emotional disturbance) ; 
United States v. Driscoll, 399 F.2d 185 (2d Cir. 1968) (character 
neurosis); United States v. Wilson, supra note $1 (sociopath) ; 
United States v. Retolaza, supra note 31 (sociopath). And, of 
course, the narrower interpretation applied in the Fifth and Eighth 
Circuits would not be binding on this Court. See Appendix A, 
infra, pp. 37-40. 


34 “Some evidence” has been interpreted to mean “more than a 
scintilla, yet, of course, the amount need not be so substantial as 
to require, if uncontroverted, a directed verdict of acquittal.” Mc- 
Donald, supra, 114 U.S. App. D.C. at 122, 312 F.2d at 849. 
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doubt.** See Adams v. United States, 184 U.S. App. D.C. 
137, 141, 413 F.2d 411, 415 (1969); Durham, supra. 
Incorporated in this standard of proof is the proposition 
that an accused is not entitled to a judgment of acquittal 
unless at the end of the government’s case in chief, or 
after all the evidence has been introduced, a reasonable 
juror must necessarily entertain a reasonable doubt of 
the accused’s sanity. See Adams v. United States, supra, 
134 U.S. App. D.C. at 141, 413 F.2d at 415. 

In implementing this theory it becomes clear that 
where there is a “conflict in expert testimony” as to the 
accused’s sanity, that issue should be resolved by the 
fact-finder. It is his specific role to consider the weight 
and credibility to be attached to conflicting testimony of 
witnesses. Chief Judge Bazelon in Lichberg refers to 
two cases which reputedly support his suspicions that 
the issue may have been erroneously submitted to the 
jury where the record revealed only a negligible conflict 
in the expert testimony. See United States v. Hichberg, 
supra note 12, slip op. at 5 n.6; Strickland v. United 
States, 115 U.S. App. D.C. 5, 316 F.2d 656 (1963); 
Horton v. United States, 115 U.S. App. D.C. 184, 317 
F.2d 595 (1963). However, our reading of these deci- 
sions * clearly indicates to us that this Court has indeed 


35 But see Pub. L. No. 91-858, § 207(6) (July 29, 1970) (defend- 
ant in District of Columbia must establish insanity by preponder- 
ance of evidence). This is the law in over twenty states and in 
Great Britain. GOLDSTEIN, THE INSANITY DEFENSE, supra note 5, 
at 111. 


36 In Strickland v. United States, supra, the accused was convicted 
of second-degree murder. Four witnesses for the defense (two 
psychiatrists, a psychologist, and a nurse) all testified that the 
defendant was suffering from a mental disease. One of the psy- 
chiatrists also testified that the crime was a product of the accused’s 
mental disease. Two witnesses for the government (two psychia- 
trists) testified that the defendant was not suffering from a mental 
disease but was malingering. 

In Horton v. United States, supra, the accused’s sole defense to 
alleged federal narcotic law violations was based on drug addiction. 
“Two psychiatrists testified that the appellant was without mental 
disease, three psychiatrists testified that appellant’s acts were the 
product of mental disease, and one psychiatrist testified simply that 
... [the accused] was mentally ill.” 
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remained consistent in practice with its fundamental 
theory. 

It is also firmly established in this jurisdiction that 
the quantum of evidence that the accused must introduce 
to overcome the presumption of sanity is not necessarily 
the same as that which would necessitate a judgment of 
acquittal by reason of insanity. See McDonald v. United 
States, supra, 114 U.S. App. D.C. at 123, 321 F.2d at 
850. Accordingly, even if the government chooses not to 
rebut the evidence of insanity presented by the accused, 
a reasonable juror still need not be compelled to enter- 
tain a reasonable doubt of the defendant’s sanity. Again, 
the judicial decisions relied upon by Chief Judge Bazelon 
in Fichberg* demonstrate classic situations where the 
issue of insanity was properly a question for the jury. 
King v. United States, 125 U.S. App. D.C. 318, 372 F.2d 
883 (1967); Hawkins v. United States, 114 U.S. App. 
D.C. 44, 310 F.2d 849 (1962) 8 


37 See United States v. Kichberg, supra note 12, slip op. at 5 n.7. 


**In King v. United States, supra, the accused was convicted of 
manslaughter for the fatal stabbing of her brother. Two defense 
psychiatrists diagnosed her as a “passive-aggressive personality, 
with organic and alcoholic features.” 125 U.S. App. D.C. at 323-324, 
372 F.2d at 385. They further testified that her recourse to alcohol 
was the vital link between her mental disease and her aggressive 
conduct; however, neither psychiatrist could state with assuredness 
that the homicide was a product of the mental illness. In rebuttal 
to a psychiatrist who testified that the accused told him that she 
drank heavily on the day of the offense, the police officer who 
arrested the accused shortly after the offense testified for the 
government that the accused was not intoxicated at the time of her 
arrest. This Court found that the jury could have properly dis- 
regarded the mental disease “label” attributed to the accused by 
the psychiatrists and reasonably concluded that the accused was 
merely an angry person who acted out her anger more readily when 
alcohol removed her inhibitions, thus falling short of the legal 
definition of mental illness enunciated in McDonald. In addition, 
the evidence was in dispute as to whether the accused was intoxi- 
cated at the time of the crime. 125 U.S. App. D.C. at 328-324, 372 
F.2d at 388-389, 

In Hawkins v. United States, supra, the accused was convicted 
of robbery. A defense psychiatrist testified, “It is very possible, 
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While “there may be a defendant so clearly and so 
seriously disabled that a jury would be compelled to doubt 
his responsibility, and this Court should reverse a con- 
viction on this ground,” ** United States v. Eichberg, 
supra, note 12, slip op. at 2, we are in accord with this 
Court’s understanding that “in view of the complicated 
nature of the decision to be made—intertwining moral,” 
legal, and medical judgments—it [would] require an 
unusually strong showing to induce [this Court] to re- 
verse a conviction because the judge left the critical 
issue of criminal responsibility with the jury.” King v. 
United States, supra, 125 U.S. App. D.C. at 324, 372 
F.2d at 389, see Adams v. United States, supra, 134 U.S. 
App. D.C. at 142, 413 F.2d at 416 (Bazelon, C.J.). 


and even probable that the crime was committed while Mr. Hawkins 
was temporarily psychotic; however, we cannot in retrospect, be 
sure of this.” The psychiatrist further testified that Hawkins was 
“(presently] suffering from a low grade mental illness, a Schizoid 
Character Disorder . . . [which] predisposes him to become psy- 
chotic, particularly under the influence of large amounts of alco- 
hol.” 114 U.S. App. D.C. at 45, 310 F.2d at 850. The only other 
evidence was the testimony of the accused’s mother who stated that 
her son had twice fallen on his head as a child. In rebuttal the 
police officer who arrested the defendant thirty minutes after the 
robbery testified for the government that the defendant was 
“completely sober” at the time of the arrest. The Court in affirm- 
ing the conviction concluded that not only was the evidence of 
mental disease under McDonald “meager,” but the evidence of pro- 
ductivity also left much to be desired. 114 U.S. App. D.C. at 47, 
310 F.2d at 852. 


3° This Court has reversed in Frigillana, supra note 30; Isaae v. 
United States, 109 U.S. App. D.C. 34, 284 F.2d 168 (1960); Hop- 
kins v. United States, 107 U.S. App. D.C. 126, 275 F.2d 155 (1959) ; 
Satterwhite v. United States, 105 U.S. App. D.C. 398, 267 F.2d 675 
(1959) ; Fielding v. United States, 102 U.S. App. D.C. 167, 251 F.2d 
878 (1957); Wright v. United States, 102 U.S. App. D.C. 36, 250 
F.2d 4 (1957) (en bane); Douglas v. United States, 99 U.S. App. 
D.C. 232, 239 F.2d 52 (1956). 


40 See note 22, supra. 
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III. The Court should modify the rule of Washington v. 
United States. 


In Washington v. United States, supra, the Court was 
troubled by the fact that testimony of the psychiatric 
witnesses consisted largely of medical labels that were 
not adequately explained to the jury. The opinion noted 
that a strong minority of the Court had consistently pro- 
tested this “trial by label,” especially the practice of 
allowing a psychiatrist to tell the jury that the defend- 
ant’s act, for which he was on trial, was not the “prod- 
uct” of mental disease. This presented the danger that 
the witness was inserting his personal legal-moral views 
of the accused’s criminal responsibility instead of con- 
fining his opinion to his prescribed role. This “labeling” 
dilemma had earlier required this Court (for similar 
reasons) to devise a specific instruction to the jury on 
the term “mental disease or defect” in McDonald. How- 
ever, instead of devising a similar instruction for the 
term “product,” the Washington Court concluded that 
since “productivity” (unlike mental disease or defect) 
had no clinical significance for the psychiatrist, it would 
adopt the previous minority view *! that henceforth the 
expert should be precluded from speaking directly in 
terms of productivity. The opinion went on to instruct 
by way of dicta that: 


Psychiatrists should explain how defendant’s dis- 
ease or defect relates to his alleged offense, that is, 
how the development, adaptation and functioning of 
defendant’s behavioral processes may have influenced 
his conduct. But psychiatrists should not speak di- 
rectly in terms of “product” or even “result” or 


41 The minority view adopted was that advocated in Blocker v. 
United States, supra note 10, 110 U.S. App. D.C. at 50-52, 288 
F.2d at 862-864 (Burger, J., concurring), and Campbell v. United 
States,, supra note 8, 118 U.S. App. D.C. at 276-277, 307 F.2d 
at 613-615 (Burger J., dissenting). 
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“cause.” 129 U.S. App. D.C. at 40, 390 F.2d at 
455.7 


As we have pointed out earlier, the Washington issue 
highlights problems inherent in the use of the term 
“product” under Durham-McDonald. If this Court adopts 
the A.L.I. standard, the medical expert will no longer 
be able to render moral judgments by use of the elusive 
term “product.” * Thus the Washington problem will be 
largely avoided. Should the Court, however, choose to 
maintain the Durham-McDonald standard, we respect- 
fully suggest that the Washington rule must be modified 
to allow testimony in terms of “causal relationship.” In 
the trial of the instant case, both counsel and the trial 
court experienced serious difficulty in adhering to the 
Washington decision. The difficulty stemmed from Wash- 
ington’s apparent inconsistency with the Court’s opinion 
in Harried v. United States, 128 U.S. App. D.C. 380, 
389 F.2d 281 (1967), in which the Court stated: 


The correct form of question for counsel to put is 
to ask the expert to assume, but only for purposes 
of the case, that the accused did in fact commit the 
act charged and then inquire if the expert has an 
opinion based on reasonable medical certainty wheth- 
er there is any causal relationship between the as- 


‘2 To implement its decision in Washington the Court prescribed 
an instruction to be given prior to the testimony of the first psy- 
chiatric witness, which states in pertinent part: 


As an expert witness, you may, if you wish and if you feel 
you can, give your opinion about whether the defendant suf- 
fered from a mental disease or defect. You may then explain 
how defendant’s disease or defect relates to his alleged offense, 
that is, how the development adaption functioning of defend- 
ant’s behavior processes may have influenced his conduct. This 
explanation should be so complete that the jury will have 
a basis for an informed judgment on whether the alleged crime 
was a ‘product’ cf his mental disease or defect. But it will 
not be necessary for you to express an opinion on whether 
the alleged crime was a ‘product’ of a mental disease or defect 
and you will not be asked to do so. 129 U.S. App. D.C. at 42, 
390 F.2d at 457 (emphasis added). 


42 See pp. 14-17, supra. 
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sumed act and the mental abnormality he has de- 
scribed. The question should caution the expert to 
state his opinion, if he has one, in term of relation- 
ship, not in terms of ‘product’. The expert should 
then explain why and how the abnormal mental 
condition directly influenced the commission of the 
act if such is the case or how the abnormality im- 
paired the defendant’s capacity to control his be- 
havior in relation to that act or both, if the expert 
is prepared to so state. 128 U.S. App. D.C. at 334 
n.3, 389 F.2d at 285 n.3.** 


All four doctors at the trial in the instant case testified 
in terms of “causal relationship,”* not in terms of 
“productivity” per se, and each witness gave a detailed 
explanation as to the basis for his opinion.** We submit 
that testimony in terms of “causal relationship” is proper 
under Hanried and, indeed, necessary for the witness to 
focus on the relationship between the defendant’s mental 
condition and the criminal act.” 


‘+ Significantly, the opinion in Harried was written by the same 
judge whose opinions were cited in Washington for the previous 
minority view the Court was adopting. See note 41, supra. See 
also, Green Vv. United States, 127 U.S. App. D.C. 272, 274 n.8, 383 
F.2d 199, 201 n.8 (1967) (Burger, J.). 


45 Appellant contends that the trial court committed reversible 
error in allowing the government to question its expert witness re- 
garding “causality” when defense counsel had previously asked the 
very same question of his expert witness. Assuming arguendo that 
this line of questioning was improper, we submit that having “open- 
ed the door” to this testimony at trial, appellant is in no position to 
assign its admission as error on appeal. Cf. Hood v. United States, 
125 U.S. App. D.C. 16, 365 F.2d 949 (1966); Branch v. United 
States, 84 U.S. App. D.C. 165, 171 F.2d 387 (1948) See appellee’s 
original brief at pp. 12-14, 


‘©The expert testimony alone in this trial covered 260 pages of 
transcript (Tr. 306-565). 


‘7 The issue of “causal relationship” is one regarding which the 
expert can be of assistance to the jury. As Judge Fahy pointed out 
in his concurring opinion in Washington: 


True it is that the jury of laymen must form a judgment on 


the issue of criminal responsibility, but this does not bar from 
the jury such assistance in forming that judgment as a per- 
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The gravamen of the Washington opinion was that 
experts should not merely state opinions in conclusory 
terms but should explain the basis for their opinions so 
that the jury may have sufficient relevant data from 
which to make a determination as to criminal responsi- 
bility. We maintain that the proper remedy lies in the 
inherent power of trial judges to oversee the presenta- 
tion of evidence and to insure that the basis for conclu- 
sions by experts are adequately explored before the jury.* 

In conclusion we submit that the most satisfactory 
remedy to the problem raised in Washington would be 
for this Court to adopt the A.L.I. standard. Short of 
this, we urge that the Washington rule, insofar as it re- 
quires a rigid limitation on expert testimony, be modified 
to conform with Harried.*” 


IV. The doctrine of “diminished” or “partial” responsi- 
bility should not be adopted in this jurisdiction. 


The doctrine of “partial” or “diminished” responsi- 
bility has never been thoroughly defined and appears to 
mean somewhat different things to different courts in 
different contexts.” In Stewart v. United States, 107 


son specially qualified by education and experience in psychi- 
atry might afford. 129 U.S. App. D.C. at 46, 390 F.2d at 461. 


See also Commonwealth v. Gomes, 355 Mass. 480, 482, 245 N.E.2d 
429, 431 (1969) (express rejection of the Washington approach). 


48 See Washington v. United States, supra, 129 U.S. App. D.C. at 
39-40, 390 F.2d at 454-455. We submit that counsel and the trial 
judge adequately explored the basis for all expert opinions in the 
trial of this case and that the jury was afforded as much material as 
can reasonably be required within the framework of the adversary 
system. 


4° We have no objection to that portion of the Washington in- 
struction which explains to the expert and to the jury the role of the 
expert and cautions the expert not to use the word “product” in his 
testimony. 


50 “Partial responsibility,” according to some commentators, rests 
on the proposition that a defendant should not be held responsible 
for a degree of crime requiring as one of its elements a mental state 
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U.S. App. D.C. 159, 166, 275 F.2d 617, 623 (1960) (en 
banc), rev'd on other grounds, 366 U.S. 1 (1961), this 
Court, in rejecting the doctrine, spoke of it as embracing 
the concept that punishment should be diminished where 
the defendant’s intellect is diminished or less than a 
stated norm. The Court said: 


Under this theory an otherwise guilty person would 
not be excused or relieved of punishment but would 
receive a reduced penalty because his comprehension 
of the nature of his act is presumably less than that 
of a person of higher intelligence who commits a like 
criminal act. 107 U.S. App. D.C. at 165, 275 F.2d 
at 623. 


On the other hand, in Fisher v. United States, 80 U.S. 
App. D.C. 96, 149 F.2d 28 (1945), aff'd, 328 U.S. 463 
(1946), a first-degree murder case, a requested instruc- 
tion that the jury might weigh the evidence of the de- 
fendant’s mental deficiencies in determining whether there 
was predemitation and deliberation was refused. The 
Supreme Court affirmed, noting that this doctrine of “par- 
tial responsibility” was “a fundamental change in the 
common law concepts.” 328 U.S. at 476-477. 

The theory of partial or diminished responsibility, how- 
ever defined, has been consistently rejected in this juris- 
diction. See United States v. Guiteau, supra note 4; 
United States v. Lee, supra note 4; Bolden v. United 
States, 68 App. D.C. 45, 69 F.2d 121 (1984); Hart v. 
United States, 76 U.S. App. D.C. 198, 195, 180 F.2d 456, 
458 (1942); Fisher v. United States, supra; Stewart v. 
United States, supra note 31, 94 U.S. App. D.C. at 297, 


that he was incapable of achieving. See Note, The Insanity De- 
fense: The Need for Articulate Goals at the Acquittal, Commit- 
ment, and Release Stages, 112 U. Pa. L. REv. 738, 735 (1964). 
“Diminished responsibility,” on the other hand, is an English doc- 
trine imported from Scottish practice which permits the reduction 
of a murder charge to manslaughter when the defendant suffered 
from an “abnormality of mind... [which] substantially impaired 
his mental responsibility for his acts ... .” Homicide Act, 1957, 
5 & 6 Bliz. 2,¢.11, §2 (1). This distinction, however, is not reflected 
in the case law. 
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214 F.2d at 883; Stewart v. United States, supra, 107 
U.S. App. D.C. at 166, 275 F.2d at 623; Stewart v. United 
States, 129 U.S. App. D.C. 308, 304-305, 394 F.2d 778, 
779-780 (1968) .** 

Among the reasons given for rejecting the theory of 
diminished responsibility is that it rests in large part on 
intelligence tests “which are acknowledged by responsibile 
psychologists and psychiatrists to be guides not absolute 
in determining true intelligence or mental capacity of a 
human being.” * Stewart v. United States, supra, 107 
U.S. App. D.C. at 166 n.10, 275 F.2d at 624 n.10. More- 
over, as this Court pointed out in 1960 in its en banc 
consideration of this issue: 


The problem of classifying, assessing and an- 
alyzing the results of the application of modern 
psychiatry to administration of criminal law as it 
relates to gradations of punishment according to the 
relative intelligence of the defendant is beyond the 
competence of the judiciary. Courts are neither 


51 Outside of this jurisdiction the theory has received little atten- 
tion from the federal courts. 

In United States v. Cain, 298 F.2d 934 (7th Cir. 1962), evidence 
of a mental disorder was admitted on the issue of “willfulness” of 
tax evasion, but the trial judge, sitting as trier of fact, found that 
the government had met its burden of proving the defendant sane 
under the A.L.I. formulation. The Court of Appeals went on to 
state, “For the purposes of conviction there is no twilight zone be- 
tween abnormality and insanity.” 

In Rhodes v. United States, 282 F.2d 59, 60-61 (4th Cir. 1960), 
the Court of Appeals held evidence of mental disorder to be admis- 
sible to prove the defendant did not “knowingly” make false state- 
ments on his income tax returns. The Fourth Circuit purported to 
base its decision on § 4.02 of the MoDEL PENAL CoDE (Final Draft, 
1962). See MODEL PENAL CODE § 4.02, Comment at 193 (Tent. Draft 
No. 4, 1955). 


52 Moreover, attempts to apply mental capacity to intent involves 
the same compartmentalization of mental activity which is already 
a problem in the administration of M’Naghten. Just as M’Naghten 
focuses unrealistically on the defect of the rational “faculty,” the 
relation of mental disorder to specific intent would focus on equally 
non-existent premediatative and deliberative “faculties.” Such a 
doctrine involves a refinement and discrimination in the considera- 
tion of evidence which it is impossible to expect of juries. 
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trained nor equipped for this delicate and important 
task. The basic framework for sentences of punish- 
ment must be established by the legislative branch. 
Indeed, one can hardly conceive of a process less 
suited to formulating general rules in this sensitive 
area, than an adversary proceeding. That must be 
done by long range studies by competent public and 
quasi-public entities and by legislative committees 
with trained staffs aided by objective technical and 
scientific witnesses who can deal with all aspects of 
the problem, not confined as we are to the facts of 
an individual case. In this process legislative com- 
mittees can call upon the best scientific resources 
of the country without limit... . Stewart, supra, 
107 U.S. App. D.C. at 166, 275 F.2d at 624. 


The impetus toward adoption of diminished responsi- 
bility in some state jurisdictions which adhere closely to 
the M’Naghten standard and in Great Britain stems from 
a desire to avoid imposing the death penalty where there 
is evidence of substantial impairment of mental capacity. 


See, e.g., State v. Padilla, 66 N.M. 289, 291-294, 347 
P.2d 312, 314-317 (1959); State v. Green, 78 Utah 580, 
588, 6 P.2d 177, 185 (1981). This purpose is, of course, 
totally unnecessary in the District of Columbia where the 
insanity formulation is sufficiently broad to take account 
of such cases and where since 1962 the jury has been 
given discretion on the imposition of capital punishment, 
See Coleman v. United States, 111 U.S. App. D.C. 2110, 
295 F.2d 555 (en banc), cert. denied, 369 U.S. 818 
(1962) .°* Moreover, adoption of diminished responsibility 


*3In Great Britain, which adheres to the M’Naghten standard, 
the statute adopting diminished responsibility, Homicide Act, 1957, 
5 & 6 Eliz. 2, c.11, §2 (1), was the result of a recommendation of 
the British Royal Commission which explicitly stated this was it’s 
purpose. See REPORT OF BRITISH ROYAL COMMISSION, supra note 
5, at 130-144. 


* See Krash, The Durham Rule and Judicial Administration of 
the Insanity Defense in the District of Columbia, 70 YALE L. J. 
905, 924 (1964). See also Frady v. United States, 121 U.S. App. 
D.C. 78, 348 F.2d 84, cert. denied, 382 U.S. 909 (1965) (concur- 
ring opinion of McGowan, J.). 
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in this jurisdiction would raise significant problems. Ex- 
perience with the diminished responsibility statute in 
Great Britain has shown that it has substantially replaced 
the plea of insanity rather than supplementing it and, 
indeed, threatens to eliminate the insanity defense alto- 
gether. See Sparks, Diminished Responsibility In Theory 
and Practice 27 Mop. L. REv. 9, 32 (1964). Experience 
in California, which has bifurcation of the insanity de- 
fense* by statute, shows that diminished responsibility 
results in trying the insanity defense twice. See Louisell 
and Hazard, Insanity as a Defense: The Bifurcated Trial, 
49 CaLir. L. Rev. 805 (1961). Furthermore, attempts 
in this jurisdiction to raise mental illness solely to negate 
“intent” would likely result in the trial court’s raising 
the insanity defense sua sponte.* 

In conclusion, the doctrine of “partial” or “diminished 
responsibility” should not be adopted in this jurisdiction. 
In the homicide area it is unnecessary, since the defendant 
may offer evidence in mitigation of the death penalty 
which is addressed to the discretion of the jury. In areas 
other than homicide it would result in eliminating the in- 
sanity defense entirely, since in specific intent crimes 
(without lesser included offenses) it offers the offender the 
prospect of complete freedom without commitment to a 


55 See, e.g., Holmes v. United States, 124 U.S. App. D.C. 152, 
153-155, 363 F.2d 281, 282-284 (1962); Contee v. United States, 
133 U.S. App. D.C. 261, 268, 410 F.2d 249 (1969). See also United 
States v. Grimes, 137 U.S. App. D.C. 184, 421 F.2d 1119 (1970), 
in which Chief Judge Bazelon, dissenting from the denial of re- 
hearing en banc, implied that bifurcation may be required in every 
case. 


56 See Whalem v. United States, 120 U.S. App. D.C. 331, 346 F.2d 
812 (en banc), cert. denied, 382 U.S. 862 (1965); Tatem v. United 
States, 88 U.S. App. D.C. 386, 190 F.2d 612 (1951). Compare 
Fitts v. United States, 284 F.2d 108, 112 (10th Cir 1960) (defend- 
ant put on evidence of partial responsibility and the Court of Ap- 
peals held that the trial court should have directed a verdict of 
not guilty by reason of insanity) ; cf. Harley v. United States, 126 
U.S. App. D.C. 287, 377 F.2d 172 (1967) (per curiam) (defendant 
was properly prevented from claiming “irresistible impulse” apart 
from raising an insanity defense). See GOLDSTEIN, THE INSANITY 
DEFENSE supra note 5, at 194-202. 
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mental hospital. This would mean that dangerous per- 
sons would be released on the streets, and the only re- 
course of the government to protect the public would be 
the inadequate remedy of civil commitment.** Moreover, 
the doctrine has been rejected so many times by this Court 
that its adoption now in this jurisdiction should be a leg- 
islative matter. See Fisher v. United States, supra; 
Stewart v. United States, supra, 107 U.S. App. D.C. at 
166, 275 F.2d at 624. 


V. The results of psychological tests, such as the Rorsch- 
ach test, were properly admitted into evidence through 
the testimony of the expert witness. 


It is clearly settled that the results of psychological 
tests, such as the Rorschach test, are admissible when they 
underlie the opinion of a qualified expert. The question 
of how the testimony should be presented is one for 
counsel and the expert witness to decide, consistently 
with the rules of evidence. 

In Jenkins v. United States, 113 U.S. App. D.C. 300, 
307 F.2d 687 (1962) (en banc), the Court held that some 
psychologists were qualified to render expert testimony 
in the field of mental disorders. Judge Burger went on 
to say: 


The issue is not now and never was whether a psy- 
chologist’s testimony is admissible in litigation where 
sanity is in issue. Such testimony has long been 
admissible in the form of psychological tests and the 
analysis and explanation of such tests by a psycholo- 
gist. No one doubts that such matter is admissible. 
113 U.S. App. D.C. at 310, 307 F.2d at 647 (con- 
curring opinion). 

Once the witness qualifies as an expert and testifies to 
his conclusions based on certain psychological tests, it is 
apparent that the jury is entitled to an explanation of 
how the tests work, what responses the particular de- 


5? See GOLDSTEIN, THE INSANITY DEFENSE, supra note 5, at 194- 
202. 
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fendant made to the test questions, and why these answers 
led to the expert’s conclusion.** Under our adversary 
system, the expert’s opinion is explored before the jury 
through direct and cross-examination by trial counsel. 
Because the reliability of the Rorschach test and other 
psychological tests is still a hotly debated question,” and 


58 See Washington Vv. United States, supra, 129 U.S. App. D.C. at 
32, 390 F.2d at 447, where the Court stated: 


Unfortunately, except for brief references to a Rorschach 
test, none of this information was presented to the jury. The 
Government psychiatrists claimed to have based their conclu- 
sions on these studies, but they told the jury only the conclu- 
sions without any explanation of the studies themselves, what 
facts the studies uncovered, and why these facts led to the con- 
clusions. 


5° See ZISKIN, COPING WITH PSYCHIATRIC AND PSYCHOLOGICAL 
TESTIMONY 113 (1970), quoting from ANASTASI, PSYCHOLOGICAL 
TESTING (2d ed. 1961) : 


Nor can any encouragement be found in empirical studies 
of Rorschach validity. Despite bibliography of over 2,000 pub- 
lications on the Rorschach, the vast majority of interpretive 
relationships that form the basis of Rorschach scoring have 
never been empirically validated. The number of published 
studies that have failed to demonstrate a significant relation 
between Rorschach scores, combination of scores, or global 
evaluations and relevant criteria, is truly impressive. The 
Rorschach was found to have little or no predictive or concur- 
rent validity when checked against such criteria as psychiatric 
diagnosis, response to psychotherapy, various determinations of 
personality or intellectual traits in normal persons, success 
or failure in a wide variety of occupations in which personality 
qualities play an important part, and presence of various con- 
flicts, fears and attitudes, or fantasies independently identified 
in patients. Those studies that appear to provide positive re- 
sults have been shown to contain serious methodological defects. 


See also RAPAPORT, GILL & SCHAFER, DIAGNOSTIC PSYCHOLOGICAL 
TESTING 33-34 (1968) : 


[T]here remains a vast difference between a branch of math- 
ematics and the scientific art of psycho-diagnosis, apart from 
the fact that one is formal, the other an empirical science. In 
the physical sciences, two experts reach the same solution 
to a problem requiring the application of a set of laws to a body 
of facts; but when experts in diagnostic testing are given 
the same battery of test data, they never reach exactly the 
same conclusions. The comparison suggests a reason for the 
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because the conclusions arrived at from the Rorschach 
test are no more reliable than the data upon which those 
conclusions are based,” it is incumbent on trial counsel 
to explore these conclusions in great detail. In the trial 
of the instant case Doctor Eugene Stammeyer, Clinical 
Psychologist at the John Howard Pavilion at Saint Eliza- 
beths Hospital, after being qualified as an expert (Tr. 
306-309), explained the various psychological tests and 
gave his opinion based on appellant’s responses (Tr. 316- 
336). He was then appropriately cross-examined on his 
direct testimony (Tr. 336-350, 400-452). 

Appellee submits that the results of the Rorschach tests 
were properly admitted into evidence through the testi- 


difference: psychology lacks a substantial body of laws that are 
relevant to the diagnostic task, as outlined above. We are 
forced to improvise, to create hypothesis where someday it 
may be possible to simply invoke established laws. Each new 
subject for testing might be compared to an unsolved problem 
in theory for another science: different experts will approach 
it differently, drawing on their intuition, hunches, purely 
heuristic rules of thumb, anything to make possible some 
start; and they may end up with different solutions, some- 
times partly overlapping, sometimes equally plausible but un- 
related to one another. 


Cf. Stewart v. United States, supra, 107 U.S. App. D.C. at 160 
n.10, 275 F.2d at 624 n.10 (intelligence tests). 


60 See ZISKIN, supra note 59, at 116, quoting from the Sizth 
Mental Measurements Yearbook by Arthur R. Jenson, Associate 
Professor of Educational Psychology and Associate Research Psy- 
chologist, Institute of Human Learning, University of California: 


It may be stated as a general principle that the most crucial 
reliability is that of the end product of the test which in the case 
of the Rorschach usually consists of a verbal description of per- 
sonality characteristics based on a global evaluation of all as- 
pects of the subjects protocal. Contrary to the usual claim of 
Rorschachers that this global interpretation is more reliable 
or more valid than any of the elements upon which it is based, 
such as the scores and various derived combination and in- 
duces, a systematic search of the literature has not turned up 
a single instance where the overall interpretation was more 
reliable than the separate elements entering into it. 
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mony of the expert witness, and that the expert’s opinion 
was properly presented for such consideration as the 
jury chose to give it. 


VI. The insanity defense should not be abolished by 
this Court. 


Those persons who advocate the abolition of the defense 
of insanity have resolved that the judiciary’s search for 
the “elusive concept of responsibility” has been an effort 
in futility. NATIONAL COMMISSION ON REFORM OF FED- 
ERAL CRIMINAL LAWS, WORKING PAPERS 248 (1969). As 
an alternative to the insanity defense their recommenda- 
tions include civil commitment in lieu of prosecution, sen- 
tencing to mental hospitals, and procedures for transfer- 
ring prison inmates to mental hospitals. 

The opponents of such proposals maintain that the elim- 
ination of the defense of insanity may be constitutionally 
impermissible. See GOLDSTEIN, THE INSANITY DEFENSE, 
supra note 5, at 11, 222.°% Moreover, this Court has said 
that the “legal and moral traditions of the western world” 
require that criminal responsibility shall not apply to an 


¢1 The standard “red book” instruction on expert testimony is 
as follows: 


An expert in a particular field is permitted to give his opinion 
in evidence. You are not bound by the opinion of such expert. 
You should consider his testimony in connection with the other 
evidence in the case and give it such weight as in your judg- 
ment it is fairly entitled to receive. JUNIOR BAR SECTION OF 
D.C. Bar Ass’N, CRIMINAL JURY INSTRUCTIONS FOR THE DiIs- 
TRICT OF COLUMBIA, No. 16 (1966). 


6 The only two attempts though legislation to abolish the in- 
sanity defense were held unconstitutional. See Sinclair v. State, 
161 Miss. 142, 182 So. 581 (1931); State v. Strasburg, 60 Wash. 
106, 110 P. 1020 (1910). Abraham Goldstein has commented that 
“at the time of the Constitution, the insanity defense had become 
firmly established. In some form or other, it has remained a 
fundamental part of the criminal law ever since.” GOLDSTEIN, THE 
INSANITY DEFENSE, supra note 5, at 11. 
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insane individual. Durham v. United States, supra, 94 
U.S. App. D.C. at 242, 214 F.2d at 876.° 

As a practical matter the elimination of the insanity 
defense would result either in the release of sick and 
dangerous persons into the community or in the incarcera- 
tion of seriously ill persons.“ The court’s resources under 
the present system to insure that the community is pro- 
tected from the release of dangerous individuals are in- 
herently inadequate. Beyond recommending civil commit- 
ment under the present institutional framework the courts 
are powerless. 

Therefore, before such a far-reaching proposal can be 
seriously considered, it is manifest that the present insti- 
tutional framework surrounding the criminal process 
must be overhauled. Such a reconstruction would be a 
massive undertaking with untold difficulties. Any pro- 
posal to abolish the insanity defense, long-term in nature, 
must be addressed to the legislature which alone has the 
resources for adequate study and implementation. See 
Goldstein and Katz, Abolish the Insanity Defense—Why 
Not? 72 YALE L.J. 858, 872 (1963). Finally, we would 
point out that Congress in recent years has implicitly 
recognized the existence of the defense of insanity by 
enacting legislation specifying certain procedures for its 
presentation at trial and for the commitment of defend- 
ants acquitted on grounds of insanity. This congressional 
recognition of the existence of the defense, we submit, 


63 One member of this Court has suggested that there may be at 
least a “common-law right to plead not guilty by reason of insanity.” 
United States v. Grimes, supra note 55, 187 U.S. App. D.C. at 191, 
421 F.2d at 1126 (Bazelon, C.J., dissenting from denial of rehearing 
en banc). 


“ This was a principal reason why the final draft of the new Fed- 
eral Criminal Code has rejected the proposal to abolish the insanity 
defense as recommended in its working papers. See FINAL REPORT 
OF NATIONAL COMMISSION ON REFORM OF FEDERAL CRIMINAL LAws, 
(1971) supra note 16 pp. 40-41. 
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stands as a bar to its judicial abolition. See e.g., 24 D.C. 
Code § 301(d), (j) (Supp. IV, 1971).% 


Respectfully submitted, 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
EARL J. SILBERT, 
OscaR ALTSHULER, 
JOHN D. ALDOCK, 
DANIEL J. BERNSTEIN, 
Assistant United States Attorneys. 


WILL WILSON, 
Assistant Attorney General. 


BEATRICE ROSENBERG, 
THEODORE GEORGE GILINSKY, 
Attorneys, Department of Justice. 


65 The Court in the questions propounded for this argument also 
asked whether a test of criminal responsibility should distinguish 
between physiological, emotional, social, and cultural sources of 
impairment. See Appendix B, infra, p. 42. In resolving the ulti- 
mate issue of criminal responsibility, the jury should be permitted to 
hear evidence concerning the diverse aspects of the defendant’s 
social and cultural background if those aspects are alleged to have 
been contributing factors to his mental disease or defect. How- 
ever, as applied to expert psychiatric testimony, these factors should 
be considered by the jury only insofar as they may lend support to, 
or affect the reliability of, the expert’s opinion as to the existence 
of a mental disease or defect and its relation to the offense, and the 
weight to be accorded to these opinions by the jury. No defendant 
should be permitted to rely on his emotional, social, or cultural 
depriviation without tying those factors to his alleged mental illness. 
To allow a defendant to raise “social or cultural deprivation” alone 
as a bar to criminal responsibility would result in a total breakdown 
of the administration of justice. 
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APPENDIX A 


The Standard For Criminal Responsibility In The 
Federal Courts 


1. The First Circuit. 


In the latest case from the First Cireuit, Beltram v. 
United States, 302 F.2d 48 (1st Cir. 1962), where the 
trial court had applied the M’Naghten test, the Court of 
Appeals reversed the conviction on the basis of insuffi- 
ciency of the evidence. In remanding for a new trial, 
the appellate court suggested that at the second trial 
the court should make findings of fact consistent with 
M’Naghten and consider cases such as United States v. 
Currens, 290 F.2d 751 (8d Cir. 1961). Since the case 
was not again reviewed by the appellate court in a pub- 
lished opinion one can only speculate whether the First 
Circuit was considering adopting a different standard. 


2. The Second Circuit. 


In 1966 the Second Circuit departed from M’Naghten 
augmented by the “irresistible impulse” test and replaced 
it with the formulation recommended by the American 
Law Institute. The Court adopted both paragraphs of 
the A.L.I. test. United States v. Freeman, 357 F.2d 606 
(2d Cir. 1966). The Freeman opinion concluded that, 
unlike M’Naghten, the A.L.I. standard was in “harmony 
with modern medical science . . . and the soundest [test] 
yet formulated.” 357 F.2d at 622. The Freeman court 
adopted the suggested alternative “wrongfulness” for the 
draft term “criminality” in paragraph (1). This was 
done “to include the case where the perpetrator appre- 
ciates his conduct is criminal, but, because of a delusion, 
believes it to be morally justified.” 357 F.2d at 622 n.52. 
For other Second Circuit cases interpreting the A.L.I. 
standard in light of Freeman, see United States v. 
Weiser, 428 F.2d 932 (2d Cir. 1969); United States v. 


38 


Henry, 417 F.2d 267 (2d Cir. 1969); United States v. 
Baird, 414 F.2d 700 (2d Cir. 1969); United States v. 
Toussie, 410 F.2d 1156 (2d Cir. 1969) ; United States v. 
Currier, 405 F.2d 1039 (2d Cir. 1969) ; United States v. 
Driscoll, 399 F.2d 1385 (2d Cir. 1968) ; United States v. 
McGuire, 381 F.2d 306 (2d Cir. 1967); United States v. 
Sheller, 869 F.2d 298 (2d Cir. 1966); United States v. 
Malafronte, 357 F.2d 629 (2d Cir. 1966). 


3. The Third Circuit. 
The Third Circuit in 1961 adopted a modified version 
of the A.L.I. proposal. United States v. Currens, supra, 


290 F.2d at 774. The court approved of the following 
formula: 


The jury must be satisfied that at the time of com- 
mitting the prohibited act the defendant, as a re 
sult of a mental disease or defect, lacked substantial 
capacity to conform his conduct to the requirements 


of the law which he is alleged to have violated. 


The Third Circuit found unacceptable the first part of 
paragraph (1) of the A.L.I. proposal (“to appreciate 
the criminality of his conduct”) in that this phrase would 
overemphasize the “cognitive” element and thus distract 
the jury from the crucial issues. The court found that 
as a practical matter those individuals who lacked cog- 
nition were rarely prosecuted, but instead were civilly 
committed. While not formally adopting the second para- 
graph of the A.L.I. formulation, the court indicated its 
approval, 290 F.2d at 774 n. 32.2 


1In approving the second paragraph caveat, the Currens court 
agreed with the American Law Institute’s recognition that a dis- 
order which merely indicates a pattern of recurrent criminal be- 
havior (criminal recidivism) cannot be considered a mental disease 
for purposes of defense in a criminal action. However, the court 
disagreed with the A.L.I. reporters that in all instances a psycho- 
path (sociopathic personality) fit within the definition. 290 F.2d 
at 761-763. 
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4. The Fourth Circuit. 


In United States v. Chandler, 393 F.2d 920 (4th Cir. 
1968) (en banc), the court adopted verbatim both para- 
graphs of the A.L.I. formulation, indicating, however, 
that it would always consider constructive innovation 
and improvement. For other Fourth Circuit cases in- 
terpreting the A.L.I. standard in light of Chandler, see 
United States v. McGough, 410 F.2d 458 (4th Cir. 1969) ; 
United States v. Butler, 409 F.2d 1261 (4th Cir. 1969) ; 
United States v. Wilson, 399 F.2d 459 (4th Cir. 1968) ; 
United States v. Retolaza, 398 F.2d 285 (4th Cir. 1968). 


5. The Fifth Circuit. 


The Fifth Circuit in Blake v. United States, 407 F.2d 
908 (5th Cir. 1968), adopted the A.L.I. proposal, includ- 
ing the second paragraph. The only modification con- 
sisted of substituting the term “wrongfulness” for “crim- 
inality.” For other Fifth Circuit cases interpreting 


ALI. in light of Blake, see United States v. O'Neal, 
431 F.2d 695 (5th Cir. 1970); United States v. Pitts, 
428 F.2d 534 (5th Cir. 1970); United States v. Davis, 
413 F.2d 1226 (5th Cir. 1969). 


6. The Sixth Circuit. 


In 1968 the Sixth Circuit approved and adopted the 
first paragraph of the A.L.I. formulation (with the 
“wrongfulness” modification) but rejected the second 
paragraph.? United States v. Smith, 404 F.2d 720 (6th 
Cir. 1968). 


7. The Seventh Circuit. 


In 1967 the Seventh Circuit adopted the A.L.I. formu- 
lation (with the “wrongfulness” modification). It is not 
clear from the opinion whether the court adopted the 


* The court was concerned with the psychiatric soundness of ex- 
cluding “psychopaths” as a matter of law. 404 F.2d at 727 n.8. 
But see United States v. Currens, supra, 290 F.2d at 761-763. 
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second paragraph. United States v. Shapiro, 383 F.2d 
680 (7th Cir. 1967) (en bane). 


8. The Eighth Circuit. 


In Pope v. United States, 872 F.2d 710 (8th Cir. 
1967), the Eighth Circuit rejected any rigid formula but 
indicated instead that it would approve any test which 
included cognition, volition, and capacity to control. In- 
ferentially, it appears that the Eighth Circuit. would 
have no objection to M’Naghten plus irresistible impulse, 
Davis? A.L.I. or Durham-McDonald. 


9. The Ninth Circuit. 


The Ninth Circuit in 1970 adopted the A.L.I. standard 
with the “wrongfulness” modification. However, it re- 
jected the second paragraph caveat as “confusing and 
ambiguous.” Wade v. United States, 426 F.2d 64, 72-73 
(9th Cir.), cert. denied, 877 U.S. 946 (1970). 


10. The Tenth Circuit. 


In Wion v. United States, 325 F.2d 420 (10th Cir. 
1963) (en banc), the Tenth Circuit adopted the A.L.L 
standard without clearly stating whether it approved of 
the second paragraph caveat.‘ 


3 Davis v. United States, 160 U.S. 469 (1895). 


«The proposed instruction offered by the Wion court substituted 
the word “knowing” (what he was doing) in lieu of “appreciate.” 
357 F.2d at 624. 
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APPENDIX B 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
WASHINGTON, D. C. 20001 


Nathan J. Paulson 
Clerk 
February 5, 1971 


No. 22,714—United States of America 
v. Archie W. Brawner 


Richard J. Flynn, Esquire 
1625 I Street, N. W. 
Washington, D. C. 


William H. Dempsey, Jr., Esquire 
734-15th Street, N. W. 
Washington, D. C. 20005 


John A. Terry, Esquire 
Assistant United States Attorney 
United States Courthouse 
Washington, D. C. 20001 


Gentlemen: 


The Court has directed me to request you to be pre- 
pared to discuss the following: 


1. In this case all four expert witnesses testified on 
the issue of “productivity.” See Transcript pp. 335-36, 
464-65, 506-07, 589. But see bench colloquy at 314-15. 
Assuming arguendo that this testimony violated the rule 
of Washington v. United States, 129 U.S.App.D.C. 29, 
390 F.2d 444 (1967), is the Washington rule a viable 
device for limiting the role of the expert and preserving 
the ultimate question of criminal responsibility for the 
jury? Would it be more effective simply to eliminate the 
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separate inquiry into productivity from our test of re- 
sponsibility? See United States v. Hichberg (No. 22,820, 
decided Jan. 21, 1971) (slip opinion at 15-17) (con- 
curring opinion). 


2. What are the theoretical and practical differences 
between the Durham-McDonald test of criminal respon- 
sibility, the ALI test, and the various other tests that 
have been proposed in recent years by courts and com- 
mentators? 


8. Should the Durham-McDonald formulation be re 
tained as it is? 


4. Should the ALI formulation be adopted? 


5. If so, should the McDonald definition of “mental 
disease or defect” be applied to the ALI formulation? 


6. If a defendant’s behaviour controls are impaired, 
should a test of criminal responsibility distinguish be- 
tween physiological, emotional, social, and cultural sources 
of the impairment? See Transcript pp. 409-11, 477-79. 
Is it appropriate to tie a test of criminal responsibility 
to the medical model of mental illness? See United 
States v. Eichberg, supra, slip opinion at 13-15. 


7. Should the results of psychological tests such as 
the Rorschach test be admissible in evidence? If so, what 
kind of testimony is necessary or appropriate in order 
to put the test results in proper perspective? See Tran- 
script pp. 318-329, 342-350, 413-452. 


8. Have we departed in practice, if not in theory, 
from the rule that the government has the burden of 
proving criminal responsibility beyond a reasonable 
doubt? See United States v. Hichberg, supra, slip opinion 
at 6-13. 


9. Would it be sound as a matter of policy to abolish 
the insanity defense? Possible as a matter of law? If 
so, what are the possible alternatives? Should the issues 
presently treated under that heading be subsumed under 
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the inquiry into mens rea? Should we reconsider the 
possibility of “diminished” or “partial” responsibility? 


Leave is hereby given to you to file supplemental memo- 
randa if you choose to do so. 


Sincerely yours, 


/s/ Nathan J. Paulson 
NATHAN J. PAULSON 
Clerk 
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APPENDIX C 


Introductory Note 


For the convenience of the Court en banc we are re- 
printing here our counterstatement of the case. We have 
revised it somewhat so as to focus more sharply on the 
issues discussed in our supplemental memorandum and in 
the briefs and memoranda of the amici curiae. 


REVISED COUNTERSTATEMENT OF THE CASE 


By indictment filed November 27, 1967, appellant was 
charged with first-degree murder (22 D.C. Code § 2401) 
and carrying a dangerous weapon (22 D.C. Code § 3204). 
On March 11, 1968, appellant was committed to Saint 
Elizabeths Hospital for a mental examination. On July 
30, 1968, a letter from Saint Elizabeths Hospital was filed 
advising that in the opinion of the hospital staff appellant 
was competent to stand trial. After a hearing on August 
16, 1968, before Judge Howard F. Corcoran, appellant 
was found competent to stand trial. 

At trial on October 9, 10, 14, 15, 16 and 17, 1968, be- 
fore United States District Judge Aubrey E. Robinson, 
Jr., sitting with a jury, appellant was found guilty of 
the lesser included offense of second-degree murder and 
guilty of carrying a dangerous weapon. On January 3, 
1969, appellant was sentenced to a term of five to twenty 
years on the murder count and one year on the gun 
count, the sentences to run concurrently with each other. 
This appeal followed. 


The Government’s Case 


In its direct case the Government called seven police 
officers and eleven other witnesses, who testified concern- 
ing the events of September 8, 1967, up to and including 
the time of the shooting. 
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Sometime between 9:00 and 10:30 p-m. appellant ar- 
rived with his uncle, Aaron Eugene Ross, at an apartment 
at 1111 16th Street, N.E. (Tr. 95, 106, 174). This apart- 
ment, occupied by Ronald Price, Walter Sharpp and the 
decedent, Billy Ford, was a frequent scene of parties 
(Tr, 171-172). During the night of September 8, 1967, 
there were up to fifteen people present at various times 
(Tr. 90). Appellant had been drinking at the party, 
but he was not drunk (Tr. 54, 127, 152, 164, 191, 222). 
In the course of the evening Bobby Walker created a 
disturbance and was asked to leave the apartment (Tr. 
90-91, 121, 189). Walker, accompanied by Donald Crump, 
went outside, where a fight broke out between Walker 
and Bernard Sharpp, a brother of Walter Sharpp (Tr. 
90-91, 136, 140). The fight was broken up by Walter 
Sharpp (Tr. 91-92, 157-158). After Bernard Sharpp’s 
fight with Walker, appellant got into an argument with 
Bernard over why Bernard had hit Walker (Tr. 140, 
164). In the course of this argument Bernard Sharpp 
hit appellant, knocked him into the hall, and told him to 
go home (Tr. 145, 158). 

After the fight Ronald Price, a tenant at the 16th 
Street apartment, was around the corner from the apart- 
ment when he saw appellant (Tr. 117, 194). He ob- 
served that appellant’s mouth was bleeding and offered 
to take appellant to the hospital (Tr. 191-193). Appel- 
lant told Price that the boys had jumped him, and he was 
“going to get my boys” and come back, and that “some- 
one is going to die tonight” (Tr. 179, 191-192). 

Kenneth Sanford, a friend of appellant, testified that 
he saw appellant between 10:15 and 10:30 p.m. at Me- 
Donald’s Restaurant on Bladensburg Road (Tr. 198). 
Appellant’s mouth was all “busted,” and appellant told 
Sanford that some boys had jumped him at a party 
(Tr. 198-199). Sanford saw appellant again about a 
half-hour later. This time appellant had a gun and was 


? Appellant lived four or five blocks from where Sanford had 
previously seen him (Tr, 202). 
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walking toward the 16th Street apartment to have a 
“talk” with the occupants (Tr. 200-201). En route San- 
ford and appellant were joined by Jerome Vines and 
Bryan Malone, friends of appellant (Tr. 217, 238). Vines 
testified that appellant said they were going “to get the 
boys that jumped him” (Tr. 218). Sanford, Vines and 
Malone all testified that appellant had a gun in his hand 
(Tr. 206, 211-212, 218, 223, 239). Malone also testified 
that appellant said he was going to kill the boys that 
jumped him (Tr. 238). Malone said that appellant was 
determined and was not going to let anyone stop him 
(Tr. 248). 

Upon arrival at the 16th Street apartment, appellant 
fired a shot into the ground and then entered the building 
with the gun in his hand (Tr. 206, 219, 239). Inside 
the building five shots were fired through the closed door 
(Tr. 9-10, 109, 142, 180, 204, 219, 240). Two of the 
shots struck Billy Ford, who was sitting inside the apart- 
ment in front of the door (Tr. 110, 133, 135, 142, 180). 
Appellant then came out of the building, shaking the 
empty cartridges out of the gun (Tr. 241). Ford was 
dead when the police arrived on the scene at 11:45 p.m. 
(Tr. 7). Appellant was arrested three blocks from the 
apartment. He appeared normal and sober and spoke 
clearly. Appellant did not have the gun on him (Tr. 
52-56). 

A few months prior to this offense Frederick Caldwell, 
a friend of appellant, had seen appellant with a .45 caliber 
revolver (Tr. 114-115). Bernard Sharpp and Bryan 
Malone also had seen appellant on previous occasions with 
a .45 caliber pistol (Tr. 143-145, 242, 246). Earlier on 
the evening of the offense Price had found a bullet by 
the couch immediately after appellant moved from his 
seat (Tr. 183-184). Price testified that about an hour 
and a half transpired between the time he talked to 
appellant on the street after the fight and the time of 
the shooting (Tr. 195-196). 

At the close of the Government’s case the court granted 
appellant’s motion for judgment of acquittal with regard 
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to the first-degree murder charge, ruling that the case 
would go to the jury as second-degree murder (Tr. 274- 
276). 


The Case for the Defense 


The defense called appellant’s uncle, Aaron Eugene Ross, 
as its sole witness regarding the events on September 8, 
1967 (Tr. 278-279). Mr. Ross testified that he and 
appellant had been drinking Wild Rose wine for most of 
the afternoon before they went to the party on 16th 
Street (Tr. 279, 284-285, 290). He testified that they 
were “half-high” when they arrived at the apartment 
(Tr, 281-282). Ross left the apartment before the fight- 
ing started and sat on some nearby steps (Tr. 293-294, 
302, 805). After he had been sitting for about an hour, 
appellant joined him. Ross testified that appellant was 
spitting blood from his mouth and “wasn’t in his right 
mind” (Tr. 304-306). 

The next witness for the defense was Eugene Stam- 
meyer, Ph.D., supervisory clinical psychologist at Saint 
Elizabeths Hospital (Tr. 306-807).2 Before the doctor 
testified the court gave the form of instruction suggested 
in Washington v. United States, 129 U.S. App. D.C. 29, 
390 F.2d 444 (1967) (Tr. 309-314).* Dr. Stammeyer 


? After the court granted appellant’s motion for judgment of 
acquittal on the first-degree murder charge, defense counsel in- 
dicated his desire to call Dr. Stammeyer (Tr. 267-276). The fol- 
lowing colloquy then occurred: 


THE CouRT: Well, we can state based on X Y and do you 
have an opinion as far as the productivity is concerned? 

Mr. SCHOENFELD [the prosecutor]: You are not allowed to 
ask questions whether he has an opinion on the productivity. 

THE CouRT: Well, productivity is for the jury to determine. 
All you are going to get out of this doctor is whether he had 
@ mental condition at the time of the commission of the crime. 

Mr. SMITH [defense counsel]: Well, we are going to put 
the doctor on here. (Tr. 277.) 


* At this juncture another colloquy took place at the bench in 
which defense counsel inquired how he would get into the “cause 
and connection between his mental condition and the crime charged.” 
Both counsel and the court then generally discussed the decisions 
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then testified that he had seen appellant on seven dif- 
ferent occasions, administering psychological tests on five 
of these occasions (Tr. 316). The doctor stated that in 
his opinion appellant had “a psychologic brain syndrome 
associated with a convulsive disorder’ (Tr. 317). The 
doctor then described in detail the basis for his opinion 
and the meaning of the technical terms involved (Tr. 317- 
336). In the course of his testimony the doctor at- 
tempted to relate appellant’s condition to the offenses 
charged (Tr. 331). 

At the close of his examination defense counsel sum- 
marized by asking the doctor’s opinion as to appellant’s 
state of mind on the day of the offense (Tr. 335). De- 
fense counsel’s direct examination then concluded with 
the following colloquy: 


Q. All right, Doctor. Assuming for the purpose 
of this case, the accused did commit the act which 
occurred, is there a cause in relationship [sic] be- 
tween the assumed act and his mental abnormality? 


A. Yes, sir. I believe there was a cause or effect. 
Mr. SmitrH: I have no further questions. (Tr. 
335-336. ) 


On cross-examination Dr. Stammeyer was shown a staff 
conference report from Saint Elizabeths Hospital which 
stated in part, “In our opinion the crime is not completely 
related to . . . [appellant’s] mental illness” (Tr. 337). 
Then upon being asked if he was stating that he disagreed 
with that conclusion, the doctor responded, “Yes, I am” 
(Tr. 388). The prosecutor then cross-examined the doc- 


in Washington v. United States, supra, and Harried v. United 
States, 128 U.S. App. D.C. 300, 389 F.2d 281 (1967), and con- 
cluded that the doctor should not be questioned directly in terms of 
“productivity” (Tr. 314-316). 


+The doctor described in detail the psychological tests and the 
results. He stated that appellant’s I.Q. was 82, which he classified 
as “dull normal” (Tr. 323). The doctor noted that appellant’s 
ability to abstract was poor, although his “common sense” was 
above normal (Tr. 323-324, 413). 
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tor in great detail with regard to the basis for his opinion 
(Tr. 338-850, 403-452) .° 

Appellant’s second expert witness was Wilbur A. Ham- 
man, M.D., a psychiatrist at Saint Elizabeths Hospital 
(Tr. 490-491). Dr. Hamman testified that appellant 
was suffering from a mental illness which he described as 
“explosive personality” or “an epileptic personality dis- 
order” (Tr. 493-498). When questioned by defense coun- 
sel as to appellant’s frame of mind at the time of the of- 
fense, the doctor responded: 


5 The inferences drawn by appellant as to the voting procedures 
in the hospital staff conference are incorrect (Appellant’s Brief at 
14-15 n.9). 

Dr. Platkin, in testifying in another case as to how staff confer- 
ences are conducted, stated that a diagnosis is made by “each of the 
physicians.” He went on to explain: 


It is the practice of our hospital, as I think most hospitals, at 
any rate St. Elizabeths Hospital, the final diagnosis is made 
by the psychiatrist or doctors only, the psychologist may offer 
opinions, but final diagnosis is established by the psychia- 
trists. . . . His role [the psychologist] primarily is to admin- 
ister certain standardized tests from which he makes certain 
inferences or draws certain conclusions, and his presence at the 
conference is to interpret his findings. United States v. Phillip 
E. Duckett, D.C. Cir. No. 22,741 (Cr. No. 880-67), Tr. 305- 
306, December 13, 1968. 


In the instant case the first staff conference was attended by 
Drs. Stammeyer, Hamman, and Platkin (Tr. 520). This confer- 
ence was inconclusive because appellant claimed amnesia and could 
not, or would not, relate the events regarding the alleged offense 
(Tr. 498, 501, 516-518). Therefore, a second conference was held 
which Drs. Platkin, Hamman, and Weickhardt attended (Tr. 520). 
Dr. Stammeyer, the psychologist, was on vacation and thus was 
absent (Tr. 336). The majority vote which resulted in the staff 
conference report took place at the second conference, at which 
all three members were psychiatrists (Tr. 520-521). The vote 
would not have changed had Dr. Stammeyer been present, since he 
had no note. In any event, all of the participants at both staff 
conferences testified at trial. 


* Because Dr. Weickhardt would not be available the following 
day, the court allowed the Government to call him out of order 
(Tr. 452-456). Thus Dr. Weickhardt testified after Dr. Stam- 
meyer and before Dr. Hamman. 
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({I]n my opinion . . . he was not able at that time 
to as a rational individual entertain a deliberate 
intent to do bodily harm and, in my opinion, there 
is definitely a causal relationship between the al- 
leged offense and this mental condition. (Tr. 506) 
(emphasis added). 


The direct examination of the doctor then concluded as 
follows: 


THE CourT: Well that is your opinion in that 
regard, but that is for the jury to decide. You say 
there is a relationship? 

THE WITNESS: Yes. 

Mr. SMITH: I have no further questions, your 
honor. (Tr. 506-507.) 


On cross-examination the prosecutor probed as to the 
basis of the doctor’s opinion with regard to the “causal 
relationship” (Tr. 520-533). 


Rebuttal 


The Government offered the testimony of two doctors 
from Saint Elizabeths Hospital, George Weickhardt, M.D., 
neurologist and psychiatrist, and Mauris M. Platkin, 
M.D., acting clinical director of the Maximum Security 
Division. 

Dr. Weickhardt testified that appellant had a person- 
ality disorder which was associated with his mild case 
of epilepsy (Tr. 464, 470). The doctor then stated that 
in his opinion “[t]here was no causal relationship be- 
tween his mental disorder and the alleged offense” (Tr. 
464).7 Dr. Weickhardt testified at length as to the basis 


7™ The sequence went as follows: 


Q. Did you also come to any opinion concerning whether 
or not the crimes in this case were causally related to the 
mental illness which you diagnosed? 

A. Yes. 

Mr. BRENNAN [defense co-counsel]: Your Honor, I object 
to the form of question. 

THE CouRT: Objection overruled. 


[Footnote continued on page 51] 
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for his opinion (Tr. 465-487). Following a long hypo- 
thetical question covering the facts of the case, Dr. 
Weickhardt again stated his opinion that “[t]here was 
no causal relationship between the disorder and the 
crime” (Tr, 472-475A). 

Dr. Platkin testified that appellant was suffering from 
an “explosive personality” with a qualification known as 
“epileptoid personality disorder.” The doctor further 
stated: 


In my opinion after reviewing the record and 
examining him and having the available date, I 
could not see any connection between the offense 
with which he was charged, assuming he committed 
it, and this condition which I felt he had. (Tr. 
536.) 


Dr. Platkin then testified in detail as to the basis for 
his opinion that there was “no significant connection or 
relationship” between appellant’s disorder and the of- 
fenses charged (Tr. 536-549) 3 

Appellant’s motion for judgment of acquittal as to 
second-degree murder on the ground that malice had not 
been shown was argued and denied (Tr. 549-557). 


Jury Instructions 


The trial court’s closing instructions to the jury in- 
cluded, inter alia, an instruction on the role of the ex- 
pert witness (Tr. 578-579) and the following instruction 
regarding the role of the jury on the insanity issue: 


* [Continued] 


Q. Did you say, sir, that you did come to such a conclusion? 

A. Yes. 

Q. What was your conclusion as to whether or not there 
was a causal relationship between the two matters? 

A. It was my conclusion that there was no causal relation- 
ship between his mental disorder and the alleged offense. (Tr. 
464-465) 


8 This testimony included the use of hypothetical questions assum- 
ing the evidence in the case and asking the doctor’s opinion based 
on the assumed facts (Tr. 541, 543). 
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[You are] not bound by medical labels, by defini- 
tions or conclusions as to what is or is not a mental 
disease or defect. What the psychologist or the psy- 
chiatrist may or may not consider a mental disease 
or a mental defect for clinical purpose, where their 
concern in treatment, may or may not be the same 
as mental disease or defect for the purpose of de- 
termining criminal responsibility. 

Whether the defendant had a mental disease or 
mental defect, and whether the unlawful act or acts 
charged were the product of a mental disease or 
defect, must be determined by you ladies and gen- 
tlemen of the jury under the explanation of those 
terms as it has just been given to you by the Court. 
(Tr. 593-594.) 


Defense counsel announced no objection to the instruc- 
tions as given (Tr. 599), and after due deliberation the 
jury returned a verdict of guilty of second-degree mur- 
der and carrying a dangerous weapon. 
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presentation 
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Court on this 


eset court err 


prosecution! $s witnesses 


5 a. WA 
1ereed was not 


2. Should the trial court ha 
verdict of not guilty by re nee 


order of 
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In dealing with the first of these Sosees, 
cannot seriously contend that the questions propounded by 
prosecutor respected the limitations imposed by 
the scope of expert testimony in Washington v. Unit 
129 U.S. Apo. D.C. 29, 390 F. 2d Uhh, bs55-4ss (1967). instead 
appellee places primery reliance on the argument that defendant's 


tt 


counsel "opened the door" to these improper ar ions. Secon- 


darily, appellee relies on a claim that, to the SEEERS tne 


States, 128 U.S. App. D.C. 300, 389 F. 2a 281 ( 

followed and the Washington decision rejected, and on z 

to distinguish cetween "causal relationship" and Moroduct". 
The “opening the door" and Harricd argunents ar 

with below. As to the purported distinction petween 

relationship" and "oroduct", at least in the circunsta: 

the case, it has no reality. | 


The distinction which appellee attempts! to 


between some "causal relationship" 


lationship (Appellee's Brief, p. 18). The prosecutor's 


tions, however, did not draw such a line (Tr. 464, 


al 


the testimony elicited by the prosecutor's questi 


- 6% 2 


tinguished any such distinction. Dr. Weickhardt 
his conclusion was thet "there was no causal relati 


tween his mental disorder and the alleged offense! Ge NEN), 
"soe aay connection 
i 


end Dr. Platkin vrofessed to be unable to 


ae 


between the offense with which he was charged, assuming he 
committed it, and this condition which I felt he had" ( Tr. 
536). 

this testimony graphically illustrates, questions 


which seek directly to elicit testimony on the question of 


"causal relationship" inherently call for an expression of 


opinion on the degree, as well as the existence, of such 2 
relationshiv, and, thus, are inherently questions which call 
for an opinion on the ultimate issue -- whether the offense 
Was the "product" of an abnormal mental condition. t was 
for this reason t fiat ington, the Court precluded 
testimony in terms of Yr me ause", and not merely 
testimony express erms of “product” (390 F. ed at 456). 
with the second issue, appellee essentially 
takes the position that once this Court determines tha 
evidence on the productivity issue is conflicting, 
ends. This ignores the fact that the prosecution's task is 
to prove beyond a reasonable doubt that the acts charged were 
not the product of a mental disease or defect. Clearly, under 
this standard, this Court's duty does not end once it has 
determined that the prosecutor offered some evidence. It 
must 2elso examine the nature and quality of that evidence 


the light of the prosecution's burden of proof. 
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THE DOCTRINE OF CURATIVE ADMI SSIBILITY 
CANNOT BE APPLIED TO PE TP Ts [LiTRO- 
DUCTION OF INADMISSIBLE = (Chi BEARING 
DIRECTLY ON GUILT OR INNOCENCE WHICH IS 
NORMALLY EXCLUDED TO FURTHER IMPORTANT 
SUBSTANTIVS JUDICIAL POLICIES 


The appellee argues that this Court should ignore 


palpable and prejudicial error which the trial Sores committed 
| 

in vermitting the prosecution's medical BEERS eo testify 

that there was no causal relationship between avp 

mental condition and the crimes charged because a} 

counsel "opened we door" to such testimony in ee apoel- 

lant's es | 


| 
This doctrine of "curative admissibility" has no 
| yhich, 
under certain circumstances, permits 
discretion, to vermit a party to introduce evidence, otherwise 


inadmissible, to meet inadmissible evidence introduced by his 


a | ” > 
opponent, has not been construed to authorize the introduction 


of evidence which is normally excluded on subs tantive policy 


grounds and which yee directly on the guilt or innocence 
2 
of the defendant. 


z _/ Defense counsel, tracking the v2 stern | 
United States, 128° U.S. 
pores the aerens ise's first medical witness 


act which occurred, is 
the assumed act and ios mental 
prosecutor did not object to this SSO. 


2 if In this case, moreover, the appellant's present theory was 

néver offered vo the trial court to justify tne Line of question—- 
ing pursued by the prosecution, and there is nothing to indicate 

that the tria 1 court's admission of the challensed evidence even 

purvorted to represent an exercise of discretion. 


=Ge 


ations on the doctrine of curative 


bility in criminal cases in federal courts have teen developed 


in the context of cases where a prosecutor, alleging that the 

defendent or his counsel has "opened the door”, attempts to 

introduce evidence obtained illegally, e.g., evidence seized 

in the course of an unlawful search or parts of a statement 

obtained in violation of the Mellory rule. An area of confusion 

developed with respect to the permissiple use of such material 

to counter evidence introduced by the dei nt, resulting 

from the apparent inconsist WIE ne decision in Agnello v. 

>» prohibiting the use of such 

ses of impeachment, and 
1954), autherizing the 

use of such evide: : That confusion has been 

resolved in this jurisdiction av 


In Johnson v. United States, 170 U.S. App. 


F. 24 163 (1964), the Court, starting with the genera. 
tion that 


"| evidence which is inadmissible to prove 
the case in chief is inadmissinle for all 
purposes, unless the Gefendant Aimselt in 
duces theevidence or is in some manner 

from objecting to its use.” ( : 


A 


reconciled any epperent inconsistencies tetween Agnelio and 


Walder. It noted that in Agnello, the testimony waich the 


prosecution sought to counter consisted of broad 


<ot+ 
. 


elements of tr secifi. . smiracy to sell narcotics) 


and the evidence illegally obtained sought to be introduced 


ZC 


related directly to those charges (narcotics illegally seized 


from the defendant's home). By contrast, in Yolder, the testi- 
mony consisted of broad statements going fa beyond the elements 
of the offense charged, and not necessary to a denia 1 of the 
charges, while the illegally obtained evidence offered by 

the prosecution, while contradicting that testimony, aid not 
directly relate to the offense for which the penencens was be- 
ing tried. From these differences, the Court evolved a rule 
that illegally obtained evidence might be offered to contra- 
dict evidence offered by a defendant, other than kenijals of 

the elements of the offense cherged, where such evidence pore 
only upon th Hoilit . and not upon his guilt 
or innocence. oe L bate App. D.C. 6, 356 
F. 2nd 345 (1966). As the Court ste L Johnson case: 


"Mo permit the Government to introduce il- 
legally DES Seeienen: geen bear 


See ere wee. —- “24. att 
While the prohibited testimony in this case does not 
involve the Constitutional issues present in the cases dis- 


cussed above, the reason for prohibiting .a Dsyc niatriec witness 


from testifying in terms of "product", "result" or "cause" a 
rests in important substantive policies, and the prohibition of 


guch testimony accomplishes an important s ubdstantiive function: 
| 
As the Court stated in Washington v. United States, 129 U.S. 


=< 


App. D.C. 29, 390 F.2d 44 (1967): 


"A conclusion about 'product! is not merely 
a summary of the underlying medical and 
social racts. It is an opinion on whether 
or not the defendant should be found guilty. 
xX x # ee is kind of statement by 
the witness which amounts to little more 
than an expression of his belief as to how 
the case should be decided. * * * Such 
‘extreme expressions as these all courts, 
it is believed would exclude. [Citing cases] 
There is no Fog eel for eee evidence, and 
to receive it would tend to suggest that the 
judge and jury mey shift responsidi Llity Lor 
decision to the witnesses. ' MceCormic Evi- 
dence 25 (1954) . (390 F. 2d at 156 aie Syh)\c 


calling for a psychiatrist's opinion in terms of 


synonyms are clearly within this 


"The term o 
for vsychiea 
cation for 
on the ultin 
not speek di 
even ‘result! 


zen 
es 
u 
pe 


The questior asked in this case 
represented a flagrant attemot to transfer 
Brawner's guilt or innocence from the jury 
As the trial court and the prosecutor were 
there was no dispute that B ) aS scins from a mental 
disease or defect; the critical question to be resolved by the 
jury was whether or not the acts charged were the product of 
that disease or defect (Br. 276). Interrogating Dr. Weickhardt, 


the prosecutor asked (Tr. 464): 
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"Did you also come to any op 
cerning whetner or not the crime 
case were causally related ni ag 
Tiiness you diemnoseay” and 
| 

"What was your conclusion as to whether 
or not there was 2 causal connection be- 
tween the tro matters?" 


In the case of Dr. Platkin, the prosecutor Bev 536): 
"Did you 2lso reach a conclusion as | 
to whether or not thi ental condition 
was ceuselly related ime 


that occurred on Seotermse: KS 


‘In both instances, these questions were plainly a 


direction to the witness to tell the jury whether or not Brawner 
| 


should be found guilty. Under the Court's 
ing "product" as "causal relationship"(Tr. 


responses of the vrosecution's psychiatric wi sises to the 


questions were exhortations to the jury to find Brekner guilty. 
As the Circuit Judge Burger stated in his dis senting opinion 
in Campbell v. United States, 113 U.S. App. D.C. 260, 307 F.2d 
597 (1962): | 


" .. When a qualified exoert psychiatrist 
with the mantle of professional standing, 
and medical degrees in a high calling tells 
a jury that the act charged is not the | 
‘product! of any ‘mental disease’ ne 
stating a conclusion that the Gesoue 

ought to be found guilt: ity. % 

no wity ness, expert or OES SS should 
ever be allowed to state that conclusion 
to a jury." (307 F.2d at 613). 


The direction in : o expert medical 
F. 24 at N57-158) 
| 
/ role and to 
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into the area reserved to the jury. 
d to provide an explanation which will 
that the jury will have a basis for an informed 

judgment on whether the alleged crime was a 'product'" of the 
defendant's mental disease or defect; at the same time, he is 
cautioned not to "express an opinion on whether the alleged 
crime wes a 'product' of a mental disease or defect". (390 F. 
@nd at 457). 

This limitation on the expert's role in cases involving 
an insanity defense is required so that the defendant is tried 
by jury, ans 
for casting 


missibility than there is for casting aside the exclusionary 


& 
rules governing i Bally optained evidence bearing on guilt 
or innocence. Both those exclusionary rules and the restrictions 
imposed on psychiatric evidence reflect important subdstantive 
policies and serve an im substantive function, and each 
should be enforced in preference to evidenti 
the sporting theory of justice. 

There are no countervailing policy 
militating i ’ appellee's arguments. The rejection of 
appellee's ening the door" contentions in this limited area 


4 


(ae) 


nel * 22% 
Goes place the prosecution at any disadvantage with respect 


the defendant since the prosecution can fully protect itself 
> _ 


‘ 


from the introduction of the kind of evidence it is barred 
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from offering. In the case at hand, the prosecutor, who 
was fully familiar with the proper limits of e xpért testimony 
| 


(fr. 2765277, 31-315), could have objected to defense counsel's 


question to Dr. Stammeyer, and, indeed, in view of the colloquies 


which Dee the questioning could be considered derelict in 
3/ 


failing to do so. The fact that he chose not to do so does 


not warrant nis subsequent flouting of the res trictions imposed 
| 


upon his own ames or the trial court's action permitting 
i 
him to do so. 
II. ALTHOUGE THE f 
Ex PERT TESTIMOUY 
ee TO BE PR ) eecern 
i H CSD, THE PROS sCUTOR'S 
QUES: Sz 08 ef) Bay 2 S CASE WSRE TANEROP. ER 
UNDER EITHER Ti 


The plain language of Washington v. Unilted Stet 
| 


supra, precludes testimony by exvert witnesses not only 
> = ay as y 


Sm, And,in the case of Dr. Hamman, whose teistimony con- 
cerning "causal relationship" was volunteered, and not, as 
the appellee asserts in brief (p. 14), "elicited" (see Tr. 
506), the prosecution could have moved to strike the state- 
ment. 


xt the door was 
on ee from 


4/ Moreover, even if it could be sai 
Topened", any vossible prejudice to the pros 
Dr. Starz eyer's testimony was cured by the 

in reading to him the vortion of the St. = 
report which stated that Brayner's "crime 
related to ... [Brayner's] mentel iliness" 
question of the qantum of evidence to te 
doctrine of curative admissibility is also co 
triel court's discretion. 

and given the nature of the cross-e 

if the trial nad discretion to verm: Y 
inadmissible evidence tendered on sonal? of t _detende 
mitting the vrosecution to ignore the lini BeneeS 

the Washington instruction in questioning its 


was an abuse eof the discretion. 


ck re) 12: ch 
Se oO 


of "yroduct", 
and"cause" (390 
v. United States 


such expert 


"irreconcilable 


"product' 
did in this cease 


form over substence. 


Washington end Harried 


ton reoresents 


rationale of the W 


repudiated, then Harried 


outlined there is wholly 
on the ultimete issue of 


Moreover, 


or 
The earlier opinion in 


upra, suggests that, withi 


inadequate to preclude “expert" 


= 


synonyms such as “result” 
Harried 


. 


certain limits, 


may testify in terms of causal 


1 


IMS 


tts 


are "irreconcilable" in the 


5 


the final step avay from "trial 


Y 


half-step in the seme direc- 


hnington opinion is not to be 


must be rejected, since the procedure 


opinion 


guilt or innocence. 
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(See Appellant's Brief, p. 26 n. 12. 
The Harried dictum state : 285 ily 35})) 3 


‘"Phe correct form of cuestion for Conse 
to put is to ask the exvert to but only 
for purposes of the case, chat aceu ed did 
in fact commit the act charsed and 13 
if the exvert hes an opinion based on reasonable 
medical certainty whether tnere is any caus sal 
relationship o otween tne assumed act and tne 
mental abnormality he hes described. it 
tion should caution the 
opinion, if he has one, 
ship, not in terms of 2 
Should then explain why and how the abr 1 mental 
condition direc tly influe i 
the act if such is the c 1 the ity 
impaired the defendant's 
behavior in relation to 
expert is prepared to so 


3} 


A, 


& ch 


ap 


The prosecutor's questions in this 3 on ma to those 


Dr. Weickhardt was asked 
"causal relationship" between "the crimes in this case" and 
| 


Brawner's "nental illness which you diagnosed" as LEN), Similar- 


ly, Dr. Platkin was asked whether Brawner's 


was causally related with the crimes that ee on Septenber 


8, 1967" (Tr. 536). 


ve 


These questions were not hypothetical 
made no reference to "reasonable medical ce inty they called 
for no explanation. Clearly, defendant's objection to the form 
of the question should have been susteined (‘4 
given the nature of the defense -- with productivity 


disputed issue -- these improper que 


direct @ MS 
of ani 


Hopkins 


The mere fact that 


of record does not preclude a directed verdict by reason of in- 


624 93h, 


sanity. 
1968); United States v. 
As the Court 

852: 


sanity, i 

jury's cons 
that on ae 
before it, 

possess @ re 
$2. nity and 2 
that tne foveran 


+ r 
ty 9 @ Of 5 my Pp 
»n MY O 113 


a 


‘burden of proving 


that tne Sea 
the crime. 


there is conflictin 


Negell v. United States, 392 F 


tS EXPERT 
ear) P. ! 


oe 


Or eS M 


a 


Westernausen, 


suvre 


involving derenéa 
move a cause from 
@ court must conc 

the evidence 


acenrs 


aie men must necesear 


fa 
v 


ae 


avle Go 
ae ~ a de 
LLY vO COMA G 


SUA me 


jury ee in dif situations 
some degr 3 re the quantum a 
of proor the t 


In this 


his condition testified for the defense. Both Dr. Stammeyer, 
who administered all of the psychological tests given Bravner, 
and Dr. Hamman, the only psychiatrist who examined Bravner 


outside of a staff conference, gave detailed evidence demonstrat- 


| 
ing the relationshin between Brawner's mental condition and the 


acts charged. 

kin, who had seen Brawner at . ‘ con- 
ferences, and Dr. Weickhardt, who saw him at one, on the other 
hand, testified vrimarily in terms of the label applied to 
Brawner's condition and the characteristics of | > label. 
(See Appellant's Brief, pp. 17-19.) Essent jelly, their ulti- 


mate conclusions were based primarily on the lavse of time be- 
tween the assault on Brawner and the shooting, and thei 


i 
4-3 i 


ability to see the act of firing five shots through a closed door 


5 / The aggressively positive testim 
nesses at the trial contrasts markedly wi 

ment in the staff report thav they sponsor 
opinion thet the crime charged "is : 
Bravner's mental condition (Tr 


= 5 


"normal reaction" to receiving a 


"There was a plan; he 
doing. It occurred over a ‘ : 
There we . Dian anvolved, involved, 
he was aw or what ne had do a” 


based on Brawner's 


“The most they [the j could oon wi 
respect to del iteration is 3 soeculat 


As the Court stated 5 Seas vy. United 


Lf objective 


can hardly constitute proof easonable doubt 


_ based is opinion on the 


conclus hat Brauner's Wet e Decame angry" 
and tha fan't act on. immedi <DULS ix. 475-A). 
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where the interpretation uvon which it is based hes been 
judicially determined to constitute mere speculation. 

Apart from their ultimate conclusion 
relationshiv," prosecution witn esented qvi idence which 
yas comsisient with the conclusion thet Bravner's conduct was 
the 'product" of his mental condition. 

Dr. Weickhardt 
can become 2 : n take his anger a long time 
side" (fr. 4 ; th he attempted to offset the 

| 

by stating that "there is usually some mee ee 


concerning Brawner's continuing rege (e. 
o =) eo 


or?) 

the second with the testimony of another prosecution witness 
that, immediately er 

on a mailbox with his fist (Tr. 191). 


4. 


Dr. Weickhardt also testified that drinking may bring 
on epileptic seizures (Tr. 482). With the exception of one 
| 
policeman, who apparently didn't notice Bravner's broxen jaw 


either (Tr. 54, 56), every witness to the events of 


| 
| 
of September 7, 1968, described Bravner as having been 


(Tr. 127, 152, 164-165, 191, 222, 281-282). 


relied upon by apvelles to show 
: fLNALN ... not Grunk” (Appelleets 
Nyt aa PE is 
Brief, p-)2). = t Did you think he was 


| 
drunk?" staved Yes" (Tr. 5 | 


tkin testified that the "general vattern” of 
Brawner's behevior exhibited "A low level of toleration for 
frustration” with "explosive behavi times way beyond the 
wrticular event? and a tendency to get 
were “wey out of proportion to 
He stated that 
ty" (Tr. 539). 
these concessions, coupled with the speculative 
foundation for the prosecution witnesses' contrary conclusions, 
nd the strong and convincing evidence presented by the defendant 
xperts, no reasonable man could fai ssess a reasonable 


Goubt that the conduct with which Brawn charged was the 


product of his abnormal mental condition. Accordingly, this 


is an apvropriate case for a directed verdict of not guilty 


by reason of 


Respectfully submitted, 


1625 I Str 
Washingtor 
(638- ag 
Attorney for Appellant 
(Appointed by this 5 Court) 
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BRIEF OF THE AMICUS CURIAE 


STATEMENT OF THE CASE 


I file this brief pursuant to the order of this Court of January 5, 
1971, appointing me as "amicus curiae to research the authorities on the 
issue of criminal responsibility and to impartially advise the Court in 
respect thereto, and also to present oral argument." 


The facts of the case, insofar as relevant to the issues initially 


briefed by the parties, are adequately stated in those parties' original 
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briefs. Insofar as additional facts may be relevant to the questions subse- 
quently put by the Court through the February 5, 1971, letter from the Clerk 
(a copy of wi:ich is annexed hereto as Appendix A), I will describe them in 


the course of my discussion of those additional issues. 


INTRODUCTION AND SUMMARY OF ARGUMENT 


I submit this brief with diffidence, for I am keenly aware of its 

limitations. Those limitations arise in part by reason of restricted time 
-- restricted, that is, in relation to the broad range of questions posed by 
the Court. But more fundamentally the limitations arise by reason of my 
inability to be of assistance to the Court with respect to many of the con- 
siderations that have engaged the courts and the commentators in such active 
debate since the Durham ieee Whether the Durham opinion was "psycho- 
logically literate" and "a bold, gigantic step in the direction of enlightened 

. justice," or whether instead it "reifies some of the shakiest and most 
controversial aspects of contemporary RR hn oe it is not asking 


too much for psychiatrists to relate the commission of a crime to the mental 


illmess of an accused, or whether, instead, to speak in terms of such a causal 


1/ Durham v. United States, 94 U.S. App. D.C. 228, 214 F.2d 862 (1954). 


2/ Kalven, Insanity and the Criminal Law -- A Critique of Durham v. United 
States, 22 U. Chi. L. Rev. 317, 318 (1955). 


3/ Zilboorg, "A Step Toward Enlighted Justice," Insanity and the Criminal Law 
-- A Critique of Durham v. United States, 22 U. Chi. L. Rev. 331, 332 (1955). 


4/ Szasz, Law Liberty, and Psychiatry (Collier Ed. 1968), p. 134. 


5/ Zilboorg, op. cit. supra note 3, p. 335. 
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relationship is to postulate something that "not only cannot. : . be a fact" 
but that "cennot even be a rational ee ee Durham ig to be esteemed 
because it "touches deeply our sense of were the plameworthy, and the praise- 
worthy, begins and ends in our daily lives," or whether instead it is to be 
scorned because under "genuine scientific theories" it is "impossible to 
assign moral agence that the notion of free will is "an expression of 
the narcissistic wish, or even the postulate of the moralists that the 
Super-Ego does, or should rule, supreme and unlimited in the psychic appara 
tus of men"; whether the principle of general deterrence may be undermined 
by ieee whether this is a concern of little moment seo "the deter- 
rent thrust of the criminal law . . . has been overestimated" and because 
the test ofcriminal responsibility is of but marginal importance in this 

ii’ 


respect in any event -- all of these aspects of the ongoing debate, and 


many more, are quite beyond any special competence that I might have. 
| 


That is not to say that I have no views on any of these subjects -- 


on, for example, the existence or non-existence of free will, or on the 
appropriate role of the criminal law, or on the relationship of the insanity 


defense to that role. But it is to say that my views are based essentially 
| 


Oo 
~ 


Sess 


Kalven, op. cit. supra note 2, p. 318. 

Szasz, op. cit. supra note 4, p. 155. 

Alexander and Staub, The Criminal, the Judge, and the Public, 70 (1931). 

10/ Wechsler, "The Criteria of Criminal Responsibility," Insanity and_the 
Criminal Law -- A Critique of Durham v. United States, 22 U. Chi. L. Rev. 

317, 374. 


11/ Glueck, Law and Psychiatry (1962), p. 103. 
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on the pre-dispositions that I brought to the examination of the mass of 
material relating to the issues in the case at bar. Nor were those pre- 
dispositions formed by any long-standing exposure to the problems of the 
criminal law. Nor can I report to the Court that my sampling of the liters- 
ture graced me with penetrating new insights into these broad policy questions. 
There are relevant articles and books, of course, that are exceptionally =i 
done and that I shall refer to from time to time; but I confess that, by end 
large, I thought most highly of those that embroidered with learning and e1o- 
quence views that I already held. And surely there is no reason why my 
personal opinions on questions of philosophy, psychiatry, or social policy 
should be considered pertinent to the issues before this Court. 

Accordingly, in this brief T have limited my undertaking to emple:- 
ing a lawyer's tools in examining those aspects of the issues that seem fi 
subjects for that approach. I hope that my anxiety about straying outside 
my field will not produce an analysis so truncated as to be of little use <o 


the Court. The general contours of that analysis are as follows: 


1. To begin with, I deal separately with the question of the desira- 


bility of a change in the Durham-McDonald rule of law and the question of che 

T do so because I thir the 
two questions are not the same, and because considering them both together may 
prejudice a wise disposition of either. For example, the Court has been engaged 
in recent years in consideration of questions on the frontiers of the insanity 


defense respecting the applicability of the defense in cases involving 


narcotics addicts and alcoholics. It can reasonably be argued that the deZense 


must in logic and conscience be extended even further, to all of those wre can 


= ye 
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adduce evidence that by any reason -- for example, the sordidness and squalor 
of their upbringing -- their capacity to do good and avoid evil has been 
sharply diminished. Those are questions .zaving to do with the substan ive 
reach of the defense. They can all be answered in the meeere without resolv- 
ing the questions that have been raised over the years about the character of 
the instructions to the — -- whether, for example, the terns "mental disease" 
and "product" should be eliminated from the instructions to avoid the possi- 
bility that the jury may attach undue weight to expert testimony framed in 
these "ultimate terms." And yet, unless these two categories of problems 
respecting the rule of law and the character of the instructions are dealt 
with separately, a desirable change in the instructions may be rejected on 
the assumption that it reflects an undesirable change in the moe of law. 

2. AS to possible changes in the rule of law, my appraisal of several 
of the possibilities is, in brief, as follows: 

a. The American Law Institute test is to be preferred to Durham- 
McDonald only if the Court were to decide to restrict the scope of the insanity 
defense. That is so for several reasons. First, it was probably intended to 
permit exculpation only for defendants with grave afflictions, That is the 
reading given the test by the Reporter, and it is confirmed, though ambigu- 
ously, by the ALI Comments on the test. See infra pp. 18-19. Moreover, 
the language of the test, though subject to a liberal contraption, is more 
appropriate to a narrow construction than the language of Durham-MeDonala. 
| 


Infra pp. 16-17. A person's ability to control his behavior might be "sub- 


stantially impaired" -- Durham-McDonald -- without robbing him of "substantial 


capacity" -- ALI. Finally, while some Courts of Appeals have viewed the ALI 


efs 


test generously, that is not by any means uniformly true. The Court of Arseals 
for the Eighth Circuit thinks there is no difference between the ALI test and 

a nat enrine M'Naghten-irresistible impulse test; the Courts of Appea.s for 
the Tenth and Fourth Circuits seem to share that view, though favoring the ALI 
formulation; and the Court of Appeals for the Fifth Circuit, while rejeczing 
the notion that the ALI test does not change pre-existing law, evidently -- 

and probably correctly -- considers that it was not designed to extend the 
defense to sociopaths. See infra pp. 19 -31. 

As to the question whether a curtailment of the defense would be 
desirable, while factors are involved that are beyond my competence, I sez 
forth below (pp. 31-39) in some detail the relevant data compiled by the Fresi- 
dent's Commission on Crime in the District of Columbia, together with mors 
recent data supplied by the United States Attorney's Office. The Commission 
concluded that there was "no pressing need for change in the law," and thet 
it did "not believe the advantages of such a substitution [of the ALI tesz] 
clearly outweigh[ed] the possible disadvantages." 

b. While proposals to abolish the insanity defense altogether =ey 


< 


warrant serious consideration, the appropriate forum is the Congress. Lezis- 


lative changes would have to be made to provide for the appropriate dispcsition 


of mentally ill offenders. Without such changes -- and perhaps even with them 
-- abolition of the defense would raise grave constitutional problems. Se 
infra pp. 41- 45. 

ce. While this Court has repeatedly rejected the diminished resronsi- 
bility rule, the recent statutory amendment imposing upon the defendant the 


burden of proof respecting the insanity defense raises a troublesome protiem 
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in that respect. While arguably some types of evidence of "mental disease" 
are not logically relevant to elements such as premeditation and deliberation, 
other types undisputably are. It is one vhing to require that all suck evi- 
dence be introduced under the head of the insanity defense a presumably in 
order to assure commitment upon acquittal -- when the government has the same 
burden on all issues. But it is quite another if the defendant must assume 
the burden on the insanity defense. The shifting of the arden may be held 
unconstitutional for other reasons; but to save it would at ‘the least require, 
in my view, modification of the existing law respecting "@iminished responsi- 
bility." The problem need not be resolved in this case; and the Court has 
not indicated that it wishes to. However, it would be oats to deal 
with the matter in order to settle as quickly as possible a problem that may 


affect a number of trials rather promptly. But the issue is a difficult one 


that deserves full briefing and argument. 


ad. <A forceful argument can be advanced that the insanity defense 


should be available to anyone who, for whatever reason, does not have substan- 
tial control over his actions. But such an open-ended extension of the 
defense would contemplate the possibility of acquittals, for example, of the 
culturally deprived who are not suffering from a treatable mee illness. 
Accordingly, the problems respecting disposition of such offenders subsequent to 
acquittal argues against this proposal, for the purpose of tHe defense is not 
simply to assign moral blame in relation to ethical responsibility, but to 
protect society and to provide for treatment of the offender until cured. Under 
existing commitment provisions, the result of an acquittal of such a person 
might be permanent custody; or conceivably it might be inmediate release. 


Either is unattractive. : 


af = 


To be sure, this does not necessarily argue against extension 


of the defense to discrete categories of offenders not suffering from any 
medically recognized illness. Consideration of relevant factors such és 
treatability and community conscience might support a broadening of the de- 
fense to narcotics addicts and alcoholics, for example. But this case, in 
which there is no evidence respecting the impact of addiction or 
alcoholism, does not appear to be an appropriate vehicle for resolution 
such issues. 
3. The existing instructions to the jury should be modified at 
least to the extent that they would make plain to the jury that its task is 
to decide whether the defendant's abnormal mental condition is serious enough 
so that he should not be convicted. That is, in fact, the law in this juris- 
diction as I understand it; but the existing instructions do not so state 
except by the vague implication carried by the term "substantial." In addi- 
tion, consideration should be given to elimination of the terms "mental 
disease and defect" and "product" from the instruction, in view of the evi- 
dent difficulties ‘those terms have caused over the years. An instruction 
could be devised to eccomplish these ends without modifying the rule of law. 
4. In the case at bar, while arguments can be made either way on the 
question whether the testimony in terms of "causal relationship" was censurable, 
the gravest damage to the defense was worked through the prosecutor's cross- 
examination of the clinical psychologist and his closing argument. The thrust 
of the questions and argument was that either the psychological tests were 
unreliable or that the expert did not know how to administer them, or both. 
But there is nothing in the record to support either point. Indeed, the govern- 


ment evidently employs such tests itself when the results are favorable. In 
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this particular area, where the tests and their interpretation are quite 


beyond the rormal experience of the jury, such cross-examination and argu- 

mentation sliould be barred. But trial counsel did not object. In the circun- 
stances, the appropriate disposition is a close question. However, the close- 
ness of the case on the merits, in view of the square concatn among St. 


Elizabeths doctors, affords a sound basis for reversal. Moreover, the 


failure of any of the psychiatrists to conduct any investigation into the 


relevant statements made to them by appellant as to his actions in the past 


tends to support the desirability of a new trial. This Court has held that 


such a lacuna in the evidence is not alone enough to warrant ja remand for a 


hearing where trial counsel was silent. Infra pp.96 -100. But in this case 


the possible failure of investigation may be considered in conjunction with 


then athay 
Wa Yd 


In sum, whi 
properly go either way, a reversal seems to me to be somewhat preferable to 
an affirmance because of the reasonable possibility that a properly conducted 


° | 
proceeding would result in an acquittal rather than a conviction. 


ARGUMENT 


I, THE RULE OF LAW VERSUS THE INSTRUCTIONS TO THE JURY. 
| 


Before I deal with the questions put by the Court as to the appvro- 
priate rule for the insanity defense, I note what seems to me to be an essen- 
tial distinction between the rule and the way the rule is stated to the jury. 
In his dissenting opinion in Blocker v. United States, 110 us. App. D.C. 41, 
288 F.2d 853, 858 (1961), Judge, now Chief Justice, Burger said that "it is 


obvious . . . that under a jury system the standard or "test! or 'rule' of 


criminal responsibility is only what is given to the jury as an instruction," 
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and that "what we say in our opinions but withhold from the jury is meaning- 
ne view is reflected fairly often in opinions expressing a prefer- 
ence for one rule or another on the ground that the preferred rule is more 
intelligible to the jury. Indeed, as I show in more detail later, in one 
Circuit the supposed identity between the rule and the instructions is 
accorded such weight that the district courts are free to charge under any 
of the prevailing tests on the theory that the verdicts will be the same in 


ly 
any event. 


But this approach, in my view, obscures analysis. The rule of law 


goes have a function quite apart from a base upon which to formulate instru 


truce 


tions. In defining the class of defendants that should be acquitted, it 


describes the type of case in which the insanity instruction is to be given 
-- that is, the type of case in which the jury is to be given the freedom to 
acquit. And as a corollary it establishes the standard against which re- 


quests for directed verdicts of acquittal are to be measured. Thus, to put 


12/ Since I refer to the Chief Justice a number of times in this brief with 
respect to his work while a Judge of this Court, I will hereafter, for the sake 
of simplicity and historical accuracy, use the term "Judge" rather than "Judge, 
now Chief Justice." 


33/ See, e.g., Sauer v. United States, 241 F.2d 640, 646-469 (Sth Cir. 1957) 
(rejecting Durham}; Carter v. United States, 332 F.2d 728, 729 n. 1 (8th Cir. 
1964) (rejecting both Durham and Currens; "So long as a jury is to be permitted 
to determine the question of insanity in relation to criminal responsibility, 
it necessarily must be given some definitive test that is within the general 
capacity to understand and apply."); United States v. Freeman, 357 F.2d 606, 
621 (2a Cir. 1966) (rejecting Durham and adopting ALI test). 


l4/ See infra pp. 19-20. 
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the matter in general terms, for the instruction to be given under M'Nashten, 
at least if strictly applied, the evidence would have to tend to establish a 
rather graves mental disorder than under Durham-McDonald. Again, under 
Durham-McDonald evidence of narcotics addiction alone, or alcoholism alone, 
may be insufficient to require the trial judge to put the deffense to the gory 
Other possible rules would extend the class of subjects to all addicts, all 
alcoholics, and all those, whether or not suffering from a meconmzed mental 
disease, whose ability to obey the law is substantially impaired. 

On the other hand, the composition of instructions to the jury poses 
problems that are not necessarily solved by settling on a rele of law and read- 
ing that rule to the jury. In the first place, the rule of aS does not really 
consist of a few sentences out of a leading opinion. It consists of whatever 
body of case law is relevant to the question whether, on the facts of this 
particular case, the jury should be given the option of norma tng on grounds 
of insanity; or whether, in this particular case, the jury so plainly strayed 
from the rule that its judgment of conviction should be set abiae. But beyond 
that, it may well be that the rule of law can best be phrased! one way for 
"experts" -- judges and lawyers -- and another way for jurors. The problem, 

of course, is one of communication. The appropriate resolution of that problem 
may suggest one formula for those who are skilled in dealing with formulae and 
who have the luxury of studying at their leisure a printed Ae but quite 


| 
another for the laborer called to jury duty for the first time who carries 


to the jury room with him only his recollections of a long charge, often de- 


livered at the tiring end of a tiring trial. 


15/ See discussion and cases cited infra pp. 56 -60. 


So I deal with many of the questions put by the Court under two heads 
~-- the choi:e of the rule of law and the framing of the instructions to the 
jury. I begin with the rule of law. In these terms, the threshold inguiry 
in comparing Durham-McDonald to other possible rules is whether there is ary 
difference between them in terms of their substantive reach. Is the class 
qualifying defendants identical or not? If there is a difference, then of 
course the choice depends upon whether the Court wishes to constrict or exrand 
the class. Only if the Court wishes to do neither, and if the rules are 
identical in their scope, could one rule be preferred over another on the 
ground that it expresses the rule more understandably or accurately to lajmen. 
But that is not really "adopting a new rule"; it is simply advising the trial 


courts in what lanpuape to express the old rule. 
II. THE CHOICE AMONG RULES. 


Since Durham, a great many courts, commissions, and professors 
have turned their hands to fashioning rules of criminal responsibility. 
efforts range from new editions of M'Naghten to complete elimination of th= 


16/ 
insanity defense. Practical considerations suggest that I not deal with the 


16/ Thus, for example, while the Royal Commission on Capital Punishment f2vorec 
scrapping M'Nachten, it also recommended that if it were retained it shoulé be 
along the lines generally suggested by the British Medical Association as follows: 


"The jury must be satisfied that, at the time of committing 
the act, the accused, as a result of disease of the mind (or mental 
deficiency) (a) did not know the nature and quality of the act or 
(b) did not know that it was wrong or (c) was incapable of prevent- 
= himself from committing it." Report 1949-1953, § 317; see also 
333. 


Instructions along these general lines are permissible in the Eighth Cir- 


cuit, as I show below (infra pp. 19.20), where the Court approves any ins<ruc- 
tions that "preserve and build upon those elements of M'Naghten and of lacx of 


[Cont'd] 
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entire catalogue of alternatives even if I thought I could do so intelligently. 
Accordingly, I restrict my attention to the approaches that seem to me to have 


received the most, or at least the most thoughtful, attention: Durham-_h'eDonald 


itself; the American Law Institute standard; abolition of the defense; 


diminished responsibility; and a variant of Durham-McDonald that would untie 


the rule from the concept of mental disease or defect. 


A. Durham-McDonald and the American 

Law_Institute Tests. 

a — 7 | 
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Other Courts of Appeals, in their principal opinions considering 
17/ 
whether to discard M'Naghten, have several times expressed the view that there 

| 


is no significant difference between Durham-McDonald and the) American Law 
18/ zr 


eA One GA ae - A Ate 5 io . Laas 
Instiiute ("ALI") rules. if that is so, then perhaps something could be 


16/ [Cont'd] 

control . . . and yet modernizes them in terms which the jury can grasp and 
intelligently apply." Pope v. United States, 372 F.2d 710, 736 (8th Cir. 1967, 
per Blackmun, J.). And a similar standard was proposed by the dissenters in the 
decision in which the Court of Appeals for the Ninth Circuit adopted the ALI test. 
Wade v. United States, 426 F.2d 64 (1970). The dissenters said that such a stand- 
ard had been urged by Judge Burger in his concurring opinion in Blocker v. United 
States, 110 U.S. App. D.C. 41, 288 F.2d 853, 871 (1961), and that he had express- 
ly observed that his proposal was essentially the same as the alternative Royal 
Commission recommendation. Id. at 871 n. 33. 

17/ Invariably the question is really whether to discard "M'Naghten-plus— 
irresistible impulse" as reflected in the instruction given |in Davis v. United 
States, 160 U.S. 469 (1895). For shorthand, I call that test M'Naghten. Where 

I really mean only M'Naghten, the context will clearly so indicate. 


18/ See Wade v. United States, 426 F.2d 64, 69 (9th Cir. 1970); United States 
v. Smith, 404 F.2d 720, 726-727 (6th Cir. 1968); Pope v. United States, 372 
F.2d 710, 726 (8th Cir. 1967); Wion v. United States, 325 F.2d 420, 426 n. 6 
(10th Cir. 1963). 


said for following the recent lead of the Court of Appeals for the Ninth 
Circuit -- a lead characterized by the dissenters as impelled by a "bu:'st of 
togetherness." Wade v. United States, 426 F.2d 64, 75 (1970). In a loose 
way -- "loose" for reasons I outline later -- seven other Courts of Appeals 
have adopted the ALI test and one Circuit permits, but does not require, the 
trial courts to employ it. If there is no difference in substance between 
the ALI test and Durham-McDoneld then arguably there is no reason for a 
difference in form. 

However, for reasons I describe below, I do not believe it accurate 
to say that the two! rules are the same. At least, I think both the text of 
the ALI rule and its rather sketchy "legislative history" indicate that its 
Grafiers probadiy intended that it have a narrower reach than Durnam-McDonala. 
I do not overlook the fact, of course, that if this Court were to accompany 
an adoption of the ALI test with a declaration that they are the same, that 
would make them the same in this jurisdiction. But if I am correct in my 
view about the probable design of the architects of the ALI rule and the 
appropriateness of the language of the rule to that design, then the chances 
are that some other Circuits, at least, will give effect to that design in 
the administration of the ALI standard. As I show below, there is 
reason to predict that consequence on the basis of the relatively few exist- 
ing decisions. And if all of this is so, then the desirability of this 
Court's adopting the ALI rule without intending to alter the substance of 


the Durham-McDonald rule would be questionable indeed. To achieve formal, 


but not substantial, uniformity would not merely be pointless. It might also 
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be hazardou:,. As to matters upon which this Court has not spoken the District 
Court might take its guidance from jurisdictions with ostensibly, not but 
actually, the same rule. And in any case, if the ALI test is reasonably sub- 


ject to a construction different from Durham-McDonald, there would hardly be 


any reason to switch from a rule that more accurately reflects the governing 


principle to one that less accurately reflects it. Again, that is, if the 


Court does not intend to change that principle. 


ace 


I turn now to the materials that are relevant to a comparison 


between the two tests. The question can te stated simply. Under Durhan- 
McDonald, the defense is not restricted to persons suffering from the gravest 
types of mental disorders. While the jury mst find that the defendant's 


"mental or emotional processes" have been "substantially affected" and his 
19/ 
"behavior controls" "substantially impaired," the jury is not bound by 


whether those consequences flow from what the psychiatrists label a "psychoses," 


a “psychoneuroses," a "sociopathic personality," an "emotionally unstable 
: 20/ 
personality," or whatever. This is the way in which this Court accomplished 


its purpose -- stated in an opinion delivered almost contemporaneously with 
21 
Durham -- to "broaden" the previous M'Naghten “irresistible impulse" standard. 


The purpose of the ALI test is also indisoutably to "broaden" the old standard. 
But is the purpose to broaden it that much? 


1. The lansuage of the rules. Consider first the text of the two 


22/ 


rules. Ona first reading -- at least on my first reading -- my impression 


was that, putting aside the controversial "productivity" language in Durham- 


19/ For ease of writing and reading, I disregard the burden of proof throughout 
except where it is important not to disregard it. 


20/ E.e., McDonald v. United States, 114 U.S. App. D.C, 120, 312 F.2d 847, 851 
(1962); Campbell v. United States, 113 U.S. App. D.C. 260, 307 F.2d 597 (1962) 
("emotionally unstable personality"); Blocker v. United States, 107 U.S. App. D.C. 
63, 274 F.2d 572 (1959) (sociopathic personality); Hawkins v. United States, 114 
U.S. App. D.C. 44, 310 F.24 849, 851 (1962); Kine v. United States, 125 U.S. Are. 
D.C. 385, 387 (1967) ("impressive" testimony respecting "passive-aggressive 
personality, with orgamic and alcoholic features"); Millerd v. Harris, 132 U.S. 
App. D.C.146 , 406 F.2d 964, 968 (1968); Tavlor v. United States, 95 U.S. App. D.C. 
373, 222 F.2d 398, (1955); Lyles v. United States, 254 F.2d 725, 735-736 

(1957) (coneurring opinion). 


21/ Stewart v. United States, 94 U.S. App. D.C. 293, 214 F.2d 879, 881 n. 4 (1954). 


22/ The ALI test, Section 4.01 of the Model Penal Code, is as follows: 
(Cont'd next page) 


McDonald, there was no discernible difference. All that had happened was that 
| 


some synonym; had been employed and some words juggled around, But on more 
eareful reading I was struck by the different placement of the word "substan- 
tial" in the two tests. Under Durhar-Netonald, it is enough ir there was 
"substantial impairment" of capacity; under ALI, the defentant mst "lack 
substantial capacity." There may be a difference. ‘There would be a difference 
if a person's ability to control his behavior could te nsubstantially impaired" 
while leaving him still with capacity that could not be called "insubstantial." 


Given my relative unfamiliarity with psychiatry, I cannot say whether, with 
| 


respect to a defendant not suffering from a grave mental disorder, a psychiatrist 
could more readily say that there was "substantial irpairment" than that there 
was "no substantial capacity." But as a lawyer, if I wished to compose a test 


that seemed more liberal, I would favor McDonald over ALI. 


(Cont'd) "(1) A person is not responsible for criminal conduct if 
at the time of such conduct as a result of mental disease or 
defect he lacks substantial capacity either to appreciate the 
criminality [wrongfulness] of his conduct or +o cone his 
conduct to the requirements of law. 


"(2) As used in this Article, the terms ‘mental disease 
or defect' do not include an abnormality manifested only by 
repeated criminal or otherwise anti-social conduct.". 


I will not discuss, except parenthetically, the second part of this test, 
because it seems generally agreed that it is ineffective to accomplish its purpose - 
the exclusion of sociopaths -- because psychopathy is never "manifested only by 
repeated criminal . .. conduct. Psychiatrists -- not just mountebanks , but the 
most honest ones -- would invariably testify that any psychopath would show some 
other sympton of his psychopathy, even though his antisocial conduct might be its 
principal outcropping." Kuh, A Prosecutor Considers the Model Penal Code, 63 
Colum. L.Rev. 608, 626 (1963). For that reason, some of the Courts of Appeals havs 
declined to adopt this portion of the ALI test. See note 33,)infra. 


Moreover, in this jurisdiction the rule of law in this respect is the sare 
as the Model Penal Code. Thus, in Williams v. United States, 114 U.S. App. D.C. 125 
312 F.2d 862, 864 (1962), the Court, citing the Code (footnote 6), said that "a 
long criminal record does not excuse crime.” 


2. The intent of the ALT drafters. Moreover, the relevant "legislative 
history," though ambiguous, favors the vier that the ALI test was designed to be 
more restrictive than Durham-McDonald. The "legislative history" consists 
principally of the Comments on the proposed rule in Tentative Draft No. 4 of 
the Model Penal Code (April 25, 1955). The ambiguity arises from the fact that 


at one point the Comments employ the McDonald phrase "substantial impairment" 


2 
(id. at 158). On the other hand, in illustrating the difference between the 


"total incapacity" required by M'Naghten and the "substantial incapacity" required 
by the ALI eo the Comments refer to the "schizophrenic" whose "disorientation 
is extreme" but not, "total" because he will "respond to the command of someone 

in authority within the mental hospital" (id,, at 158). Again, the Comments say 
that “if capacity is greatly impaired, that presumably should he sufficient" 

(id., at 159) (emphasis implied), And the Reporter's explanation of the rule 
even more plainly cabins it in a way alien to Durham—MeDonald: 


", . . [I]t was thought that the criterion should 
ask if there was . . . a deprivation of ‘substantial 
ecapacity' to know or to control, meaning thereby the 
reduction of the capecity to the veerant and trivial 
dimensions characteristic of the most severe afflictions 
of the mind." 24 


23/ It may be noted also that in Appendix A to the Comments it is stated that 
"([nJo American case has been found where a trial court excluded evidence or refused 
to charge on the defense of insanity merely because the evidence in support of the 
defense related to neurosis or psychopathic personality or other mental disturbexce 
other than a psychosis." This may suggest that the ALI test contemplates the sere 
liberality. But, as I show later, that intention has not been fully realized in 
some Circuits. 


For a thoughtful study indicating that M'Naghten in practice has not been 
as bad as its critics maintain, see Goldstein, The Insanity Defense (Yale 1967), 
pp. 46-79, 


24/ Wechsler, Codification of Criminal Iaw in the United States: The Model Pens1 
Code, 68 Colum. L.Rev. 1425, 1443 (1968). See, to the same effect, Wechsler, Qn 
Culpability and Crime: The Treatment of Mens Rea in the Model Penal Code, The Asnnsi 
of the American Academy of Political and Social Science, 24, 38-39 (1962). 


What all of this suggests to me is that the ALI provision was drafted 
with a view toward liberalizing M'Neghten but pulling up somewhat short of 
Durham, Preeisely how much liberalization on the one hand and how "short" on 
the other is left to the courts to work out on the basis of the meaning to be 
given to the term "lack substantial capacity." The term is $0 elastic that 
the rule can be construed to be co-extensive with Durham-MePonald -- theugh if 
that is to be the substantive rule the McDonald formulation sens to me, for 
reasons I have already indicated, to be somewhat clearer. on the other hand, 
the ALI rule is readily subject to the more restrictive Conerracnion for which 
it was probably designed. ! 

3. Judicial construction of the ALT standard. I turn now to the relevarz 
case law in other jurisdictions. It is still too sparse to permit firm coneclusiczs. 
It is not too sparse, however, to be suggestive. I can best illustrate the 
difficulty I perceive by comparing the decision of the court of Appeals for the 
Eighth Circuit in Pope v. United States, 372 F.2d 710 (1967), with the decision 
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of this Court in Campbell v. United States, 113 U.S. App. D.C. 260, 307 F.2d 597 


(1962). The Eighth Circuit has taken the unique position of taking no position 


with respect to an up-dated M'Naghten rule, an ALI rule, and -- perhaps -- a 


Durham-MeDonald rule: 
"So long as all relevant medical evidence is received, 
we see little or no difference in the practical functioning 
of the standards of Feguer [302 F.2d 214 (1962) ] reaffirmed 
here, and the present state of the law in those eireuits 
(District of Columbia, Second, Third, and perhaps the Ninth 
and Tenth) which have abandoned M! Naghten in its earliest and 
most rigid form and which now use some formation embracing 
cognition and volition. 
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suf een AS {WJe think this approach is sound because 
it preserves and builds upon those elements of M'Naghten and 
lack of control which are acceptable in the present day, and 
it modernizes them in terms which the jury can grasp and intel- 
ligently apply." 372 F.2d, at 735-736. (Emphasis in original.) 


But the Court's view that there is no substantive difference between 
Durham-MeDonald and: the other tests it regarded as fungible was wrong. In > 
a capital case -- the trial court instructed the jury to test the question 


irresistible impulse in terms of whether the defendant "was unable to prevent 


Saal ++i 
om committing 


ae 


Eighth Circuit Court of Appeals thinks the word "substantial" in the 
so unimportant that it need not even be reflected in the charge in a 
In contrast, in Campbell v. United States, supra, 307 F.2d at 602 n. 


held that the instruction that "the defendant should be held criminally resvonsitise 
26/ 
if he could have controlled an impulse to rob" was "patently erroneous." 


To be sure, the Eighth Circuit stands in a "no man's land" by virtue of 


its position of neutrality in the controversy over the appropriate rule. fut the 


25/ In that jurisdiction, cases continue to be tried, and convictions affirmed, 
on the basis of testimony in terms of the "right-wrong" and "appreciate ths 
sequences” test. See United States v. Leeper, 413 F.2d 123 (8th Cir. 1969). 


26/ While Camobell|was pre-le Tonald, and while Judge Burger filed a vigorcus 
dissent from this precise holding in ’ campbell but warmly endorsed McDonalz (see, 
e.f., Gray v. United States, 115 U.S. App. D.C. 324, 319 F.2d 725 (1963) (con- 
curring ~ opinion); Aleyvander v. United States, 115 U.S. App. D.C. 303, 316 F.2d 274 
(1963) (concurring opinion). I ean find no post-MeDonald decisions that undermize 
the Campbell holding. 


Court of Appeals for the Tenth Circuit seems removed only in form, not in 
spirit, from that position. Its opinion in Wion v. United States, 325 7,20 
420 (1963), jJeserves careful examination both in terms of what it said, what 
it did, and the policy considerations that evidently moved it. The Court 
explicitly adopted the ALI test. But in doing so, it did not think it was 
departing substantially from M'Naghten. It cited with approval Judge Burger's 
view that the ALI test is "essentially M'Neghten plus irresistible impulse 
recast in modern terminology," and said it was "content to adhere to" its prior 
M'Naghten decision "in the more simplified and understandable language of the 
A.L.I. formulation," Id, at 427. Then, to nail down the identity of the two 
tests, the court prescribed instructions that add to the ALT language the 


| 
injunction that the jury should be convinced that the defendant "was mentally 


capable of knowing that [the act] was wrong, and was mentally capable of con- 


trolling his conduct." Whatever the first part of the instruction eS by use 
27 
of the word "substantial," the last part of the instruction taketh away. And, 


finally, the Court demonstrated that it meant what it said by affirming the con- 
viction, though based on its prior M'Naghten instructions, Decanse "the definition 
of insanity, as embodied in the instructions of the trial court - - - incorporated 
all of the elements of the ALI Code." Id., at 430. A om that considers that 


the ALI test did not substantially change M'Naghten plainly ce viewing the test 


21/ The Court also expressed its view that perhaps the insanity defense should be 
dropped altogether and psychiatric testimony employed only in terms of sentenci ing, 
and as to this the Court quoted Judge Burger's statement that the courts should 
"shed some of the maudlin sentimentality about the stigma of a guilty person on a 
psychopath or sociopath and concentrate on putting him out of harm's way while 
trying to treat him in the hope, however remote it may be, that we can restore him 
to society." Id, at 428, note 10. 


28/ 
differently than its drafters. But the peint is that the language of 


is subject t» expansion or contraction, that the indications are that i 
Tenth Circuit it will be construed narrowly, and that if it is then the ATI 
test in that jurisdiction will hardly be the same as the Durham-MeDonalé 
has been here. It would be hard to take seriously an opinion by this Cours 


to the effect that it is adopting the ALI test which, as the Eighth Ci 


said, is but a "simplified and understandable" version of"M'Nachten-irresistible 


impulse," and is also no different from Durham-MeDonald. 


28/ My reading of Wion is shared by at least one District Court in the Texth 
Circuit: 


" . . . While a more simple and meangingful restatement 
of M'Nachten was formulated in Wion which is now generally 
utilized by trial courts in this Circuit, the lower court's 
instructions, couched in the traditional words were not dis- 
approved, the defendant's conviction being affirmed." Pierce 
v. Turner, 276 F. Supp. 289(D. Utah 1967), aff'd, 402 F.2d 109 
(10th Cir. 1968). 


But cf. Kienlen v. United States, 379 F.2d 20 (10th Cir. 1967), where the Court in 
dicta indicated that it did regard Wion as departing from M'Naghten. 


- 23 - 


In the Fourth Circuit the situation appears to be much the same as 


————— 


in the Tenth. In United States v. Chandler, 393 F.2d 920 (1968), the Court, 


in a careful opinion by Chief Judge Hayn:worth, adopted the ALI test. In 


describing the scope of the rule, the Court said that it would exculpate 


| 
"those individuals who have no capacity for the adjustments) necessary to con- 


form their conduct . . . to the requirements of the law," but not "all those 
persons for whose deviant conduct there may be some reycnietae explanation." 

a., 929. Here again, it appears that this approach is narrower than Durham- 
McDonald, since the Court, though adopting the ALI test, affimed a homicide 


conviction though there was psychiatric testimony that would have raised a 
29/ 
jury question under Durham-McDonald. Thus: 


"As a result of a pretrial psychiatric investigation 
at St. Elizabeth's Hospital, there was a diagnosis of ‘passive 
aggressive personality with alcoholic features.! Such a person, 
a psychiatrist testified, was inclined to exaggerate human 
characteristics, to be immature emotionally and to give expres— 
sion to anger in procrastination, pouting, stubbornness or 
violence. In Mrs. Chandler's case, the condition is moderate, 
and her intelligence is in the lower range of oe 


"She has no delusions, no hallucinations, no paranoia. 
Her speech is relevant and. coherent. In the opinion of the 
psychiatrist, she can readily distinguish between right and 
wrong and can conform her conduct to what she knows; to be 
right, but, at the moment of the fatal attack upon her husband, 
she was not considering such things. 


29/ Two cases were involved, both of which had been tried Ah the district 
court without a jury. As to. one, the district court had made alternative 
findings under the ALI test. But that was not so as to the other, so that 
by not remanding the Court of Appeals evidenced its conviction that as a 
matter of law the evidence was insufficient under the ALI test as well as 


under M'Naghten. 


oA 


"The psychiatrist thought her condition properly classi- 
ficd as aimental disease and her act a probable product of it 
and of passion and anger." Id. at 922. 20 


Th> later decision in United States v. Butler, 409 F.2d 1261 (1969), 


quite directly reflects the view that the ALI test is but a cosmetic change. 
There the Court of Appeals found that the district court had not erred in 
instructing the jury in terms of the old "M'Naghten rule with the irresistible 
impulse complement." "Appellant's able and zealous counsel on appeal w 

unable to point to any significant difference between the charge given 

the one refused." Id. at 1261, 1261. Thus, whatever "substantial" is supposed 


to mean under the ALI test, it apparently does not mean anything "significant" 
31/ 


in the Fourth Circuit. 
In the Fifth Circuit, the opinion of the Court of Appeals adopting 


the ALI test recognizes that it works a measurable change but also suggests 


Sore 


that the change is: not so great that it will include sociopaths. In my view, 


30/ For some decisions establishing that this would have presented a jury 
question in this jurisdiction, see note 20, supra. It may be noted in rarticu- 
lar that a quite similar diagnosis -- "passive-aggressive personality, with 
organic and alcoholic features," -- was characterized as "impressive" evidence 
on behalf of the defense in King v. United States, 125 U.S. App. D.C. 318, 


—— CS 
372 F.2d 383 (1967). 


31/ To the same effect is United States v. Wilson, 399 F.2d 459 (4th Cir. 
1968). There, however, while noting that the ALI test was designed to exclude 
sociopaths, the Court said that the case was "appropriate for consideration by 
the jury" because "[t]here is enough doubt about a sociopath . . . to call for 
an exercise of the jury's moral judgment... ." Id. at 463. See also United 
States v. McGuir, 434 F.2d 844 (4th Cir. 1970), where the Court permitted the 
withdrawal of a guilty plea on the basis of psychiatric evidence of "anti- 
social personality" over the protest of the dissent that a "modified character 
disorder" was not covered by the ALI test. 


Syose~ 


| 
as I have indicated, this is an accurate reading of the design of the test. 
This is wht the Court said: 
| 
"The facts of this case point up the difference/in the 
standards. Here the facts are such, read favorably to the 
government as they must be . . . as not to show complete mental 
disorientation under the absolutes of Davis. The record does 
show evidence which, if believed, would indicate that Blake 
suffered from a severe mental iliness which the jury!might have 
found impaired his control over the conduct in question. He 


could not prevail under a Davis charge. He might have prevailed 
under a lack of capacity type charge. 


“We think that a substantiality type standard ig called 
for in light of current knowledge regarding mental illness. A 
person, as Blake here, may be a schizophrenic or mayimerely have 
a_ sociopathic personality. The evidence could go either wav. 
He may or may not have been in a psychotic episode at the time 
of the robbery. But he was not unconscious, incapablé of dis- 
tinguishing right and wrong nor wes his will completély destroyed 
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capacity by the adjective 'substantial', still leaves the matter 
for the jury under the evidence, lay and expert, to determine 
mental defect vel non and its relationship to the conduct in 
question. .. am aes at 914-915. 


The Courts of Appeals for the Sixth and the Third Cireuits appear to 
me to take the broadest approach to the ALI test, except for 4 peculiarity 


in the Third Circuit formula that may ultimately cause difficulty. In adopting 


| 
the ALI rule in the Sixth Circuit, the Court of Appeals reversed the conviction 


32/ See also United States v. O'Neal, 431 F.2d 695 (5th Cir.| 1970), where 
the court affirmed a conviction because the jury could have believed the 
expert witnesses who said defendant was a "sociopath" insteadi of those who 
said he was a "psychotic." 
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that had been entered pursuant to the M'Nachten test, as had the Fifth Cir- 


cuit in Blase. United States v. Smith, 404 F.2d 720 (1968). Not only that, 
but the court said that, though a psychiatrist had testified that the defend- 
ant had knovm that "to rob a bank was unlawful," the trial court should not 


have given the M'Naghten instruction: 


"In our instant case there was, of course, no occasion 
to give the M'Naghten charge at all. The defendant did not 
contend that he was incapable of understanding the difference 
between right and wrong, and there was no testimony to support 
submission of that issue. Excessive emphasis on the M'Naghten 
issue when the facts do not present it can prejudice the jury's 
consideration of other relevant tests of insanity." Id., at 
724-725. 


It is also somewhat instructive that the Sixth Circuit also declined 
to adopt the second part of the ALI test, apparently because the Court was not 
prepared to foreclose the defense as a matter of law to "'psychopathic per- 


sonalities' who demonstrate mental abnormality principally by habitual viola- 
33/ 


tion of the law." 


33/ "We do not, however adopt the following additional definition endorsed 

by the ALI: ‘As used in this Article, the terms 'mental disease or defect! 

do not include any abnormality manifested only by repeated criminal or other- 
wise anti-social conduct.' . . . The purpose of this definitional sentence 

was obviously to exclude from the definition of insanity 'psychopathic personali- 
ties! who demonstrate mental abnormality principally by habitual violation of 

the law. The ALI commentators argue that to date mental health facilities in 
this nation offer little hope for curative treatment of these persons, and that 
mental health facilities are already overburdened by patients as to whom the 
prospects for successful treatment are considerably brighter. There is, however, 
great dispute over the psychiatric soundness of section 4.01(2). See Overholser, 
Criminal Responsibility: A Psychiatrist's Viewpoint, 48 A.B.A.J. 527, 530 (1962); 
Diamond, From M'Naghten to Currens, and Beyond, 50 CALIF, L. REY. 169, 193-94 
(1962) ." Id., at 727 n. 8. 


The Court of Appeals for the Ninth Circuit also declined to adopt this 
portion of the ALI test. Its extended analysis of this provision is set forth 
in Wade v. United States, 426 F.2a 64, 72-73 (1970). 


In the Third Circuit, a similar attitude of opening the defense to 


persons witk afflictions of less than psycnotic proportions was demonstrated 


| 
in United States v. Currens, 290 F.2d 751 (3d Cir. 1961). There, in a widely 


34/ 

known opinion by Chief Judge Biggs, the Third Circuit became the first federal 
; | 

jurisdiction after the District of Columbia to adopt a new standard. That test 


was basically one part -- the so-called "volitional" part -- iof the ALI stand- 
art. I relegate to the margin a comment about that surgery on the ALI test, 


for I doubt that if this Court were to adopt a new rule it would be the Third 
35/ 
Circuit's version of the ALI standard. For present purpdses, the important 


34/ Whose views were adumbrated in his dissent in United States ex rel. Smith 
v. Baldi, 192 F.2d 540 (3d Cir. 1951), aff'd, 244 ILS. 561_ 


35/ The Court said that it could not accept the phrase "to appreciate 
the criminality of his conduct" in the ALI test because it "would over- 
emphasize the cognitive element in criminal responsibility and thus 
distract the jury from the crucial issues while being little more than 
surplusage, The cognitive element would rarely be significant, and in- 
deed would be absent, in the case of an individual in an extreme state 
of stuporous catatonic schizophrenia, a condition of living death, and 
in the case of the raving maniac or the imbecile. While persons in the 
two latter categories may commit acts which are essentially criminal in 
their nature nonetheless they are rarely brought to trial but! rather 
are committed forthwith to mental institutions." Id. at 790 n. 32. 


I do not follow this very well. When Chief Judge Biggs gays that 
the "cognitive element would . . . be absent" with respect to| these types 
of persons, I take it he must mean that they would have no cognition, not 
that this "element" of the defense would not be applicable, for it plainly 
would be, Thus the question is whether there might be a ease in which the 
volitional element of the test might not be met but the cognitive element 
might be. Surely it is no answer to say that such a case would "rarely 
be brought to trial." Indeed, it appears likely that a defendant in one of 
the famous cases used by Chief Judge Biggs to illustrate "the unrealistic 
effect of the M'Naghten Rules" -- Hadfield -- might well not be acquitted 
under the Third Circuit rule. He might well have had full control over his 
actions, but obviously could not satisfy any sensible cence test. This 
is Chief Judge Biggs' description of the case: 


[Cont'a] 
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consideration is that the Court reversed the conviction in circumstances where 


the psychiatric testimony for the defendant was that he was a sociopath who 
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prehension of anticipated acts and their usual consequences, 
In order to 'conform' anticipated conduct to legal require- 
ments a person must have a conception of the substance of 
that which is to be conformed and of that which it is to be 
conformed to. The relevant objection to M'Naghten is not 
that it uses cognition in the test, but that the absence of 
knowledge is its only measure of irresponsibility. While 
there are cases in which there is considerable knowledge but 
little or no control, there are also cases in which there 
is little knowledge but ample control. Moreover, from the 
point of view of coherence with traditional legal analysis, 
to omit all reference to impairment of comprehending cogni- 
tion and confine the test to impairment of capacity to con- 
form conduct to the demands of law comes close to omitting 
the mens rea element and limiting guilt to the presence of 
the actus reus element." Law And Psychiatry (Johns Hopkins 
1962), p. 71. To the same affect, see Goldstein, The Insanity 


Defense (Yale 1967), p. 88. 
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"might be schizoid" but not schizophrenic; and the Court acted upon the basis 

of a full discussion, and rejection, of the argument that persons diagnosed 

as sociopaths should not qualify for acquittal. Id. at 761-763. It concluded 
| 


that discussion by saying: "It is for such reasons that we feel sure that the 


Court of Appeals for the District of Columbia Circuit has applied the Durham 


formula to aah types of mental illmess including psychopathy or sociopathy." 


Id. at 763. 
Judging from its decision in the case in which it adépted the ALI 

rule, the Court of Appeals for the Seventh Circuit may also give a rather broad 

reading to the standard. To be sure, there is nothing in the opinion to pro- 

vide much guidance, though the Court did note that the "important difference" 

between the old and the ALI rules was that under the former there must be 

"complete destruction of power of self-control" whereas under the latter the 

defendant must "have less than 'substantial capacity.'" Id. at 685. But 

more importantly, the Court reversed the conviction and remanded for a new 31/ 


trial although the psychiatric evidence basically established only sociopathy. 


36/ The Court indicated agreement with the part of the ALI test aimed at 
sociopaths, but did not include it in its proposed charge to ee afekeays  itsls 


at 774 n. 34, 775. 


37/ But ef. United States v. Gorman, 393 F.2d 209 (7th Cir. 1968), where the 
Court held that no insanity instruction was required where the testimony was 
that "defendant had 'a psychoneurotic reaction, depressive type, ' but that 
his ability to reason logically was unimpaired." 
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4s to the Ninth and the Second Circuits, it is clear at least that 
the Courts of Appeals regard the ALI test as different from M'Naghten, since 
in the cases in which the former was adorted the convictions were reveised. 
Wade v. United States, 426 F.2d 64 (9th Cir. 1970); : 
357 F.2d 606 (2d Cir. 1966). Moreover, in Freeman the Second Circuit ack.owl- 
edged that the Third and Tenth Circuits have "not adopted the American Law 
Institute test haec verba, but have employed their own language approachinz 
the objectives of the Model Penal Code formulation." Id. at 623. Finally, the 
Second Circuit's discussion of what it conceived to be the guiding policy con- 
siderations -- including a long quotation of a statement by Senator Dodd respect- 
ing the desirability of establishing a rule that would send "marginal cases" to 
the hospital instead of to jail (id. at 626 n. 61) -- strikes quite a different 
tone than, say, the analagous discussicn of the Tenth Circuit in Wion 


39/ 
(see supra p. 27). 


38/ See also Thomas v. United States, 429 F.2d 33 (9th Cir. 1970); United 
States v. Marks, 429 F.24 587 (9th Cir. 1970). 


The dissenters in Wade took a view rather different from mine. After 
excoriating the ALI test as "so mystical that it approaches the supermatural" 
and because it will "necessarily enlarge the category of persons who may win 
acquittals" because of that "worm in the apple," the term "substantial," <he 
dissenters referred to Durham as not "going so far." 426 F.2d at 77, 79. 


39/ & later Second Circuit decision, however, raises some doubts as to hew 
broad it actually conceives the ALI rule to be. In United States v. Currier, 
405 F.2d 1039 (1969), the Court held an insanity instruction not required where 
the psychiatric testimony was that while "there was no evidence of syphilis of 
the central nervous system, psychosis, nor of neurological abanormalities" and 
while he was "competent," he did have a "'personality pattern disorder/anti- 
social.'" Id. at 1041. 
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The short of it is that, as best one can tell at this time, tke 
adoption by seven other Circuits of the ALI test -- and permission to 
the trial courts to use it in an eighth -— frequently as modified one 
way or another, may well not produce a homogeneous body of law. There is 
Substantial reason to believe that, in at least some of the Cireuits, the 
rule will be construed substantially more narrowly than Durhian-MeDone14 has 
been construed in this jurisdiction. In those circumstances, it is hard to 
see why this oe should risk triggering another round of Litigation over 
the basics of the rule such as followed Durham unless the court decides that 
some constriction of the insanity defense is desirable, (Or, conceivably 
unless the Court regards the ALI test as providing a better model for jury 
instructions. I deal with that question later in connection wi 
discussion of the instruction problem; but by way of preview I may say that 


while the present instructions doubtless have their infirmities it is hard for 


me to see how reading the ALI formula to the jury would improve matters.) 


Therefore, I turn now briefly to the question of a narrowing of the rule. 

4. Curtailment of the insanity defense. There woula, of course, be 
several different ways to make the insanity defense harder to establish. One 
way would be to change the instructions in one fashion or 2: 
changing the rule of law on the theory that the instructions do not accurately 
reflect that rule and mislead the jury into acquitting where they really should 
convict. Another way would be to change directly the rule of lew by way of 


adopting the ALI test or a modification (or of course by a return to M'Naghten 


or a modification.) I discuss the question of the desirability of braking 


the rate of acquittals here because it is the first convenient point. 


= See 


I am not in any position to make suggestions tc the Court as *o 
whether the number of insanity convictio 1s, in gross, is too large or -co 
small. (The question whether there could be useful changes in the administra- 
tion of the test so'as to insure uniform results to the extent possible is a 
separate question that I address later.) This decision depends, in the first 
place, upon policy judgments that are the Court's to make, and, in the second 
place, upon a feeling for the situation derived from exposure to the flow of 
cases. However, there are some relevant materials. While the Court has seen 
most of them before, it may be useful to call attention to them again. 

These materials in the main consist of the data compiled by the Presi- 


dent's Commission on Crime in the District of Columbia and set forth in its 
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the various tables as Appendix B to this Report. In Appendix C, I set forth 

a parallel, though more limited, set of statistics generously supplied to me 

by the United States Attorney's Office which bring some of the relevant figures 
40/ 

up to date. 


Taking first the number of acquittals on grounds of insanity as 


reflected in Table I of the Crime Commission's Report, as the Crime Commis- 


40/ I asked St. Elizabeths if they could up-date the balance, or any 
additional part of, the Crime Commission's figures, but they concluded the 
task would be too onerous because of the volume of records that would have 
to be secured and examined. They did supply me with some data that were 

readily available from their records; but in view of their incompleteness 


7 . = = “2 
and also because a cross-check with Government figures indicates unrelia- 


bility, I have not included the data in this brief. 
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"In the 13-year period from fiscal 1954 through 1966, 
387 defendants were found not guilty by reason of insanity 
in the United States District Court for the District of 
Columbia. . .. ([T]his represents 2.1 percent of all cases 
te:minated and 6.5% of all cases tried. The number! of per- 
SOLS acquitted by reason of insanity has ranged from a high 
of 66 each year in fiscal 1961 and 1962 to a low of '7 in 
1957. The number of versons absolved on grounds of insanity 
has declined since the decision by the Court of Appeals in 
McDonald in fiscal 1963" (Report pp. 934-535). 

The United States Attorney's figures (App. C sheet 2) carry some of 
the data respecting the number of acquittals through 1970, and carry a broader 
range of data through 1968 (sheet 1). As the Court will observe, in 1968 the 

| 
number of acquittals rose to about the 1961-1962 peak, but in 1970 the number 
tailed off sharply again. Percentage figures are doubtless more meaningful, 
but comparisons can be made only for 1967 and 1968. In both those years, 


though the number of acavittals on grounds of insanity was 38 in 1967 and 66 


in 1968, the percentage of those acquittals to cases terminated remained con- 
| 

stant at 2.2%. This is about the same as for the previous three years, and 

well under 1961-1963. ‘The percentage of acquittals to cases tried was some- 


what higher in 1967 (9.4%) and in 1968 (11.2%) than in two of the previous three 


years (5.9%, 9.4%, and 6.8%), but again well under the 1961-1963 periods 
41/ : 
(14.4%, 13.8%, and 13.3%). 


41/ Mr. Earl J. Silbert, Executive Assistant to the United States Attorney, 
who supplied me with these figures, says that his figures "may be iow" 


| 
"since our records are maintained by cases, not defendants, 
and any case involving more than one defendant which results in 
any kind of conviction is recorded solely as a conviction. Thus, 
if there were two defendants in a case and one was convicted and 
one acquitted by reason of insanity, our records would show only 
the conviction." 


Since the United States Attorney's figures for the 1958 through 1966 
period closely correspond with the Crime Commission's figures, this possible 
distortion seems of no consequence for present purposes. 


a See 


These figures doubtless mean different things to different peopis. 
They surely tend to indicate that Durham-McDonald, with insanity acquitte-s 


running at 2% or so of cases terminated, markedly expanded the rate of these 


> 


acquittals, which were running at a 0.2% rate in the only pre-Durham year for 


which the Crime Commission was able to secure figures. Data from other 
42 / 


sources confirm this conclusion. Beyond that inference, I think nothinz reall: 
can be said on the basis of these gross figures. Perhaps some would conclude 
that 40 or so acquittals a year on grounds of insanity in this jurisdicticz 

are presumptively too many. For my part, particularly in view of the sazs- 


guards of the mandatory commitment procedure of Section 301(d) of Title __ 
43/ 
of the D.C. Code, I would find such a conclusion hard to defend. 


42/ "[T]he Durham rule hes brought a significant increase in the acqui 
by reason of insanity. . . . In the four years prior to the decision, 
were 13 such acquittals in the District Court. . .. Im the five years 
there have been 78, 30 of them in the year ending June 30, 1959." Clay 
Six Years After Durham, J. Am. Jud. Soc'y, June 1960, p. 19, quoted i 


v. United States, 426 Fr. 2d 64, 79 n. 7 (9th Cir. 1970) (dissenting opin 


43/ As the Court is aware, the commitment procedure prescribed in Boltor + 
Harris, 130 U.S. App. D.C. 1, 395 F.2d 642 (1968), has been changed by 
District of Columbia Court Reform sat Criminal Procedure Act of 1970, P.2 
91-358 (July 29, 1970), Section 207. Doubtless the change will be chalie zed 
on the theory that the constitutional difficulties perceived by this Cour: 
under the pre-Bolton procedures have not been alleviated by the new status. 
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I pass over the next two Crime Commission tables Seen than to note 
their existence, since they do not seem especially relevant. Table 2 classi- 
fies the "not guilty" defendants by crime charged. For example, murder defend- 
ants, 14.7% of the whole, comprised the highest group by a slight margin. 

And Table 3 provides the rate of acquittal on grounds of insanity for the 


various crimes charged. For example, murder defendants here led the list by 


a wide margin, with a 16.6% acquittal rate as against the next highest, a 7.6% 


acquittal rate for sex offenses other than rape. For rape, the rate was 3.6% 
and for other crimes the rates ranged between .4% and 2.8%. Us to narcotics, 
a subject of continuing interest under Durham-McDonald, the rate of acquittal 
was but 1.8%.) 

The next two tables -- 4 and 5 -- are perhaps of the most interest. 
They provide information about the character of mentai aeorces suifered by the 
defendants who were acquitted. Since some of the classifications are based 
upon a diagnosis at the time of admission after trial rather than at the time 
of the crime, and all of them upon a "majority" diagnosis among St. Elizabeth's 
psychiatrists (see Report pp. 536-538), the data must fe viewed eircumspectly. 
Still they are useful as long as they are discounted rather than disregarded. 
That is, for example, even if a 10% might well be a 5% or a 20%, the figures 
are helpful in the context of this inquiry into the desirability ofa 


in the Durham-McDonald rule. 


To begin with, Table 4 discloses that the number of acquittals by 
juries that were misled entirely -- acquittals of defendants who suffered from 
no mental d:sorder at all -- is small. During the 13-year period 1954-1965, 
St. Elizabeths classified 20 of these defendants -- or 5.5% of all acquitted 
defendants -- as "without mental disorder." Unless one assumes that the St. 
Elizabeth's "majority vote" is always accurate and the St. Elizabeth's minorit; 
opinion, or the opinion of defendant's outside psychiatrist, is always inaccu- 
rate, this number is in fact smaller. 

On the other hand, the data in Table 4 disclose that many defendants 
are acquitted who do not suffer from a psychosis or "organic disorder" (what- 


ever that may be). About 50% of the District Court defendants fell into those 


, 


44/ Tais is the Cowuission'ts discussion respecting this class of acquitted 
defendants: 


"The Commission is informed that defendants edmitted "without 
mental disorder’ fall into four categories: (1) those examined by 
Saint Elizabeths before trial where the psychiatrists disagree on 
the diagnosis; if the majority agrees that the defendant is without 
mental disorder his diagnosis will be so recorded even if testimony 
of the psychiatric staff who believe otherwise results in an insanity 
acquittal; (2) those examined by Saint Elizabeths before trial where 
the psychiatrists are unanimously of the view that the defendant is 
without mental disorder but testimony of a psychiatrist hired by the 
defendant results in an insanity acquittal; (3) those who are not 
examined by Saint Elizabeths psychiatrists until after trial where 
testimony of other psychiatrists produces an insanity acquittal; 
and (4) those defendants who refuse to cooperate in a pretrial mental 
examination, are found not guilty by reason of insanity through 
psychiatric testimony from other sources, and when examined by Saint 
Elizabeths psychiatrists after admission are found to be without 
mental disorder. This last category consists of very few defendants; 
most defendants examined before trial who are characterized as with- 
out mental disorder do cooperate fully." Report, pp. 537-538, 
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categories; about 42% were diagnosed as either "psychoneurotic" or suffering 
from a "personality disorder." But perhaps it looks aifferent in absolute 
terms. There were a total of 152 persors in those latter categories cver the 

13 year span, or an average of only about 12 a year, Arguably, Table 5 suggests 


that averages may be somewhat Misleading. As to "personality disorders," in 


percentage terms, acquittals exceeded the 13-year average in each of the last 
three years of the study -- 1963-1965. On the other hand, the highwater mark 
was 1955, when "personality disorder" defendants accounted for 62.5% of all 
acquittals; and the percentage in 1958 exceeded the percentage in 1965. 1f 
Suspect we are dealing with such relatively small numbers thet percentages are 


less useful than absolute numbers, 


On the basis of these data, it seems to me there are two very rough 


judgments thet can reasonably be made. One is that the adoption of a new rule 
| 


with the aim of confining the defense, by and large, to defendants with major 
mental disorders would indeed, if it hit the mark, sharply neduce the rate 
of insanity acauittals —- perhaps by as much as around 50%. | Whether adoption 


of the ALI test without making the new aim clear to the jury would achieve 


anything remotely resembling that result is another question; that I deal with 


later in the context of jury instructions.) On the other hand, even if that 
goal were perfectly achieved, the number —- as opposed to the percentage —. 


of persons convicted rather than acquitted would be quite modes. Say in the 


| 
| 
As to those persons who might not be acquitted under a stricter 


range of 20 a year as a rough measure. 


test, Table 6 gives some information that is suggestive with respect to the 
types of crime that might be involved. For example, if no psychoneurotics 


or defendants efflicted with "personality disorder" had been acquitted during 


12 year 1954-1965 period, there would have been but 13 more convictions 

murder, but & more for rape, but 11 more for "other sex offenses," end 

1S more for robbery. The figures sugsest, to me at least, that eve: if 
e only relevant concern with respect to the administration of the criminal 


law in i ict of Columbia were securing more convictions, a restriction 


> 


of the insanity defense would be a very low-priority item. 


And when one considers Ta? ; & an it is hard to see why such a 


step would contribute anything a Tnat table provides information 
respecting the time of detention in St. Elizabeths of those 

grounds of insanity. Unfortunately, for the reasons stated in the Report, 
"limitations J t vens @ precise comparison of confinement 
in Saint sths Hospital with length of time spent by convicted felon 


YY nan We mada 3 
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the best basis of comparison, "the median confinement at Saint Elizabeth 


Hospital appears to be greater than the median confinement of District felons 


in prison in every crime category with the very important exception of nomicide 
and the less important exceptions of forgery, 'other felonies,' and possibly 
narcotics" (Report p. 549). 

The Commission's conclusion w 


"These comparisons have been made by the Commission 
primarily in response to criticisms that persons found not 
guilty under the Durham rule are avoiding confinement or 
escaping punishment for for their acts. The majority of the 
Commission believes that the facts do not support such a 
conclusion." (Report p. 550.) 42 


45/ One item of information that I had hoped to secure from St. Elizabeths 
was the number, if any, of defendants who were released on the basis of the 
first Bolton-type hearing held after their acquittal. The information the; 
supplied did not disclose any such defendant, but the data were very fraz- 
mented. On the basis of discussions I have had with knowledgeable persons, 
my best guess is that the number of such releases is exceedingly low, 
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Since the President charged the Commission with the responsibility of 
| 
inquiring into the "adequacy and effectiveness of the eriminal laws" with an 


eye toward "the prevention and control of crime and the achievenent of fair and 


effective iaw enforcement," it is worthwhile to quote in full the Commission's 


| 
conclusion respecting the question whether Durham-McDonald should be changed: 


"Although we are unable to judge whether too man WW 
or too few persons are being found not guilty by reas sa 
of insanity, the number of defendants whose oe iminal jos- 
havior is excused under the Durham standerd is relatively 
small. The Durham rule does not apnvear to offer a readil 
available opportunity for criminal offenders to escap: 
the consequences of their acts, particularly in view of 
the statute requiring commitment of those found not grilty 
by reason of insanity. Experience at Saint Elizabeths 
Hospital demonstrates that most persons found not guilty 
by reason of insanity under the Durhem rule are indeeé 
suffering from mental disease or defect and that they ere 
sufficiently ill to remain in the hospital for substantial 
periods of time. 


ny tar At na thamnnata tae 
The majority cf the Commission therefore concludes 


that there is no pressing need for change in the law.) As 
an original proposition, several members of the Commilssion 
might favor replacement of the Durhem rule with the Amer- 
ican Law Institute standard of criminal responsibility or 
the very similar formulation passed by Congress in the 
recently vetoed Omibus Crime Bill. The majority does 
not believe, however, that the advantages of such a sub- 
stitution clearly outweigh the disadvantages. Even la com- 
paratively minor change in the wording of the legal test 
might spawn another decade of litigation, without any 
assurance that it would produce a significant change in 
the number of persons found not guilty by reason of insen- 
ity or would improve the accuracy of those COSSRE ESS 
Report, pp. 550-551 (footnote omitted). 22 


46/ Judge David A. Pine, joined by Commissioners Bittinger, Miller, and 
Ballard, filed a minority report that contained a lengthy discussion of 
Durham. However, while Judge Pine strenously urged procedural changes such 
as a shift in the burden of proof, he agreed with the ma jority that it would 
be unwise to adopt the ALI test. He said: 

[continued] 


B. Other Possible Rules of Law. 


A host of proposals for a new ruse have been made in addition to <he 


ALI test. Since the ALI test is the alternative that has received the most 


of examining the "authorities" than I can appropriately say about many of <he 
alternative proposals. However, I shall consider some of the most importert 


lternatives at least briefly. 


support in these statistics for the view 
hereinabove expressed that the burden of proof should 
he placed on the defendant when the insanity issue is 
raised. They probably could de used, with equal vai- 
idity, to support the view that the Durham rule, it- 
self, should be revised, perhaps by adoption of § 4.01 
orf Art. 4 of the Model Penal Code approved by the Amer- 
ican Law Institute in 1961, but I would not favor it. 
A completely new law does not now seem to me to be 
desirable in view of the manner in which the Durham 
rule has: become refined to some extent, as above pointed 
out. The enactment of an entirely new law, however 
esirable it might appear to be, would, I fear, inaug- 
urate another long period of interpretation and con- 
struction with attendant uncertainty in the law and 
inequality of justice. Therefore, balancing whether 
Durham as refined is superior to the proposal of the 
American Law Institute, it seems to me to be in the 
best interest of the District of Columbia to continue 
with the body of law under Durham if amended as herein 
suggested!! Report, p. 905. 


-41 - 


1. Abolition of the defense, A number of proposals have been 
47/ 
made to abolish the insanity defense altogether. This approach has been 


mentioned ty at least one member of this Court. Washington ve United 
78 

States, 129 U.S, App. D.C. 29, 390 F.2d 444, 457 n. 33 (2967); ef. 

States v. Collins, __ U.S. App. D.C. __, 433 F.2d 550, 558 at note 1 


(1970) (Bazelon, C.J., dissenting in part). Other courts haye also sugg- 


ested that such a radical reformation of the criminal lew might be the 


ideal. As Chief Judge Haynesworth put it in the en bane corer in 


United States v. Chandler, 393 F.2d 920, 928 (4th Cir. 1968): 
"The ideal solution, perhaps, would be to exclude the 

question of criminal responsivility from the trial, lLeay ving 
to penologists the answers to the question of crimiral respon- 
sibility, with leave to record the court's commitment as 
criminal or civil depending upon the answer to that question, 
and to the questions of the kind ané duration of the eustodial 
care and treatment he receives. Such an arrangement would 
afford an CSI for the answers to come efter \the develov- 
ment of a much fuller, more reliable record upon morte thorough 
psychiatric and psychological testing. Unfortunately, penology, 
psychiatry and psychology have not advanced to the point that 
penologists would welcome such responsibilities or that Congress 
and judges would willingly entrust them to them." | 


47/ See, e.g., Goldstein and Katz, Abolish Insanity Defense -- 

Why Not?, 72 Yale L.J. 853 (1963); Kuh, The Insanity Defense —— An 
Effort fo Combine Law and Reason, 110 U. Pa. L. Rev. 771 (1962); Robinson, 
"Consultant's Report on Criminal Responsibility -- Mental Illness: Section 
503," Working Paners of the National Commission on Reform of Federal Criri- 
nal Laws, Vol. 1 p. 229 (1969); Weintraub, Criminal Resvonsibility: Psy- 
chiatry Alone Cannot Determine It, 49 A.B.A.J. 1075 (1963 


48/ ". . . [I]t may be that psychiatry and the other social and behavioral 

‘ sciences cannot provide sufficient data relevant to a determination of criminal 
responsibility no matter what our rules of evidence are. If jso, we may be 
forced to eliminate the insanity defense altogether, or refashion it ina 
way which is not tied so tightly to the medical model." (Bazelon, C.J.) 


Similarly, Chief Judge Murrah, writing for the Court of Appeals 
for the Tenth Circuit in its en bance opinion in Wion v. United States, 325 


F.2d 420, 428 (1963), and drawing upon Judge Burger's remarks in 1963 to 
49 
the National Conference of State Trial Judges, said: 


"This leads us to suggest that the emphasis on psychiatry 
at the point of criminal responsibility is misplaced. In most 
cases where irresponsibility is in issue, the commission of 
the prohibited act is not disputed, and the question whether 
the accused is to be excused as mentally irresponsible, or 
is to be held accountable, does not solve the problem. In 
either case, the law mst in some way protect the commmity 
by rehabilitation or isolation. This involves the sentencing 
function, which is the ultimate responsibility of the Court, 
as en instrument of the socialorder., It is at this point 
that the behavioral scientists can be of most help to the 
Court, and to the offender as well. ... 


"Some of the behavioral scientists agree that a sense of 


Pe PRS = : aa ame rs 
responsibility is therapeutically essemtial to rohabilitetion. . 2. 


‘From such a viewpoint, the solution is not to make new laws that 
will displace large portions of the prison population into mental 
hospitals, which then become prisons in disguise. Rather, it 
would be better to transform correctional systems and prison 
institutions into fit places to which mentally ill persons may be 
sent for treatment, rehabilitation, and eventual restoration to 

a normal life in their families and communities.' 


zo/_" . .. [Perhaps we ought to give some thought to dropping the fiction 
that we call the ‘defense of insanity' and use the criminal trial to deterzine 
simply whether a defendant committed the particular action charged in the 


indietmont which would constitute a 


Seine 


would constitute a crime if he had the mens rea; the eririnal 
intent. Then after this issue has been resolved by the conventional processes, 
let the court, with the aid of psychiatrists, probation officers' reports, and 
other aids of the modern judicial system, decide on what to do with this ran in 
the best interest of society and the man in terms of rehabilitation." Burzer, 
J., Proceedings of the Sixth Annual Meeting of the National Conference of State 
Trial Judges, Chicago, Illinois, August 9-11, 1963, quoted in Wion v. Unites 
States, supra, at 428 n. 10. 


VanOely Walle, 


This by no means exhausts the list of writers and courts who perceive 
possible advantages in abandoning the insanity defense altogether. But it 
suffices to demonstrate that the idea is not without impressive eredentials. 
Still, I will not pause to detail the different approaches that various 
supporters of the proposal would take in restructuring erimihal procedure 
to accommodate the change, because the dispositive consideration, in terms of 
the case at bar, seems to me to be that such a change would at a minimum 
require legislation, and might very well be unconstitutional, 

As to legislation, for example, Dr. Robinson's proposals to the 
Congress in connection with its consideration of the recommendations of 


the Commission on Reform of Federal Criminal Iaws included ai battery of 


provisions relating to the appropriate disposition of the mentally i11 
50, 


Ay 
offender by the courts and related institutions. So, too, did Mr. Kuh's 
a1 


suggestions respecting a "Psychiatric Offender Law." Without such legisla- 
tive changes, the abolition of the defense would mean either’ the indiscriminate 
incarceration of mentally ill defendants, if insanity evidente were not 
considered relevant to the mens rea elements of the crime, oF indiscriminate 
acquittal without established commitment procedures, if insanity evidence 


were considered relevant to the mens rea elements -- or more likely, both, 


if some types of evidence of insanity were considered relevant to the mens 


rea elements and some types not. 


50/ Op, cit, supra note 47, pp. 254-255. 


1/ Op, cit, supra note 47, pp. 801-815. 
—-s ? 9) 


Moreover, surely the abolition of the insanity defense would raise 

grave constitutional problems. However tee legislat aes may be +0) change 
the procedures that govern the assertion of the eee know of no authority 
to support the complete abolition of this ancient plea. And there is authority 
in state courts to the contrary. In State v. Strasburg, 60 Wash. 106, 110 
Pac. 1020 (1910), and in Sinclair v. Stete, 161 Miss.-142, 132 So. 581 (1931), 
the state supreme courts struck down as violative of due process statutes 
abolishing the defense. See also State v. White, —_. Wash, os 374 P.2d 

5 (1962); ef. Powell v. Texas, 392 U.S. 514 a= Perhaps this 
bar could be avoided by a statutory scheme carefully designed to deal with 


the mentally ill offender in a manner different from the ordinary offender. 


» would apply. 


could be avoided by permitting the introduction of evidence relevant to the 


See omer v. a 343 U.S. 790 (1952); but see In re Winship, 
1970). 


53/ In Powell, the four dissenters and Mr. Justice White, who concurred in 
the judgment, agreed that the Constitution would bar conviction of the crime 
of public drunkeness where the defendant was without any capacity to avoid 
the act. Surely this suggests that a statute abolishing any insanity defense, 
no matter how compelling the evidence of utter mental disorganization, would 
fall. It should be noted, however, that Mr. Justice White qualified his 
position by stating that it "does not necessarily follow that it would be 
unconstitutional to convict him for committing crimes involving much greater 
risk to society." Id, at 552 n. 4. 
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insanity defense under the mens ree head of the statute involved. But, 


without appropriate stetutory revisions, the resulting “acquittals might bring 


freedom for defendants who have proved themselves less able than most men to 
control their conduct, thereby increasing the threat to society." 
| 


2. The diminished resvonsibility principle. In Fisher v 


| 
80 U.S. App. D.C. 132, 237 F.2d 760 (1946), this Court considered and rejected 


arguments based upon the concept of diminished responsibility., That decision 
was affirmed by the Supreme Court. Fisher v. United States, 328 Us Kos 


(1946). Subsequently, this Court adhered to its position in Blocker v. United 


| 
States, 107 U.S. App. D.C. 63, 274 F.2d 572 (1959); Stewart v.i United States 


| ented eetes, 
94 U.S. App. D.C. 293, 214 F.2d 879 (1954); Stewart v. United Btetes, 107 U.S, 
App. D.C. 159, 275 F.2d 617 (1960); and Stewart v. United States, 129 U.S. App. 
D.C. 303, 394 F.2d 778 (1968). And while in the first Stewartl case this Court 
acknowledged the "force of the considerations" supporting the ner and said 


that it was simply postponing "reconsideration of our decision| in Fisher . 


| 
54/ As I note later (infra pp. 47, 51), it is hard to see how; some types of 
evidence relating to mental illness ~-- to sociopathy, for example -- could 
readily be fitted under the traditional concepts of mens rea requirements. 
One leading advocate of the diminished responsibility approach: candidly 
recognizes the difficulty: 


"I concede that this whole business of lack of mental 
capacity to premeditate, to have malice or to entertain intent, 
is a kind of sophistry which mst not be allowed to remain an 
end in itself. Right now we must utilize these legal) technicali- 
ties to permit the psychiatrists to gain entrance into the trial 
court and to allow the judge and jury to give full consiceration 
to the deeper and more complex mental and emotional factors of 
the defendant. . . ." Diamond, Criminal Responsibility of the 
Mentally I11, 14 Stan. L. Rev. 59, 82(1961). |. 


55/ Goldstein, The Insanity Defense (Yale 1967), p. 192. 


- 46 - 


until we can appraise the results of the broadened test of criminal respon- 
sibility" just announced in Durham (214 F.2d, at 583), in the second Stewart 
case a majority of an en bane Court found "compelling reasons" for rejecting 
the diminisheé responsibility argument -- princivally, deference to the 
superior expertise of the legislature (275 F.2d, at 623-624). Then, just 
two years ago, the Court in the third Stewart case relied upon this 
precedent in refusing "to make a departure from established concepts of 
criminal responsibility by such a fundamental change." 394 F.2d, at 779. 
In these circumstances -- and given the notable quality of the 

briefs urging the change in the first Stewart cese and the Blocker ease, 
hich I have examined -- I do not feel that I should tax the Court with 


another extended discussion of the problem. 


Ido, however, believe that the recent change in the law (P.L. 91-358. 
? 


§ 207(6)) imposing upon the defendant the burden of establishing insanity by a 


preponderance of the evidence raises a substantial problem respecting continued 
adherence to the rule respecting diminished responsibility. Before I identify 
that problem, I make a few general observations about the relevant law as I 
understand it. 

To begin with, where the evidence of mental illness is, as a logical 
matter, relevant to mens rea -- to questions of premeditation or deliberation, 
for example -- it is, not very easy for me to see why the defendant is not 
entitled to an instruction that the jury may consider that evidence under 


those heads as well as under the defense of insanity. Yet the rule plainly 


- 47 - ! 
| 
seems to be to the contrary in this jurisdiction, In Fisher, those were pre-° 


5 rs 
cisely the sort of instructions that were requested, and uae Arnold's revly 


"The instruction confuses “he issue of insanity with 
th> question whether the psychopathic characteristics of 
the appellant prevented him fron forming the deliber: ate 
intent necessary to constitute first degree mrder.| For 
that reason alone it was properly refused." 149 F.2d, at 29. 


And while the evidence as related in this Court's Fisher SEER went only to 


psychopathy, which might not be logically relevant to the elements of deliteratiozn 
57/ | 

and premeditation, as Judge Arnold noted, the opinion of eae Supreme Court 

discloses that evidently there was other psychiatric arenes more closely 


related to what would normally be considered deliberation = evidence, thes 


is, of "mental weakness" or "mental deficiency, short of insanity.” 328 U.S 


LS 


at 473, 491. And so the Supreme Court affirmed, not on the theory that the 


Sf anwthine tana 

ak Cesyinnosaola. sreres ere 

deliberation, but on the theory that, though the evidence might logically 
58/ | 

tend to disprove those elements, it was within the discretion of this Cour 


56/ "The jury is instructed that in considering the question of intent or lack 
of intent to kill on the part of the defendant, the question of premeditat: vrOn, 
deliberation or no EE whether or not os defendant at the eae ot 


" 


. [T]he psychiatric testimony went no further than to say that 
appellant ‘was the kind of person who was ept to conceive and carry into 
effect a brutal murder of this character because of his psychiatric aggressive 
tendencies and his low emotional response to situations which would deter 
ordinary men." 149 F.2d, at 29. 


58/ In dissent, Mr. Justice Murphy observed that "there are persons who, while 
not totally insane, possess such low mental powers as to be ‘incapable of the 
deliberation and premeditation requisite to statutory first degree murder.: 

328 U.S., at 492. The m jority did not disagree. | 
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to require that it be considered only in connection with the insanity defense. 
So, too, in the second Stewart case this Court dealt with the issue 
in the cont:xt of evidence that "the accused is mentally defective in the sense 
of being . . . in the category of a moron." 275 F.2d, at 623-624. The jury 
evidently may not consider such evidence in connection with premeditation or 


deliberation, although as a general rule "the charge should focus primarily 


on the defendant's actual thought processes in terms of premeditation and 


conscious weighing of alternatives! Austin v. United States, 127 u,s. App. 


D.C, 180, 382 F.2d 129, 136 (D.C. Cir. 1967). 
And so, too, I suppose, with respect to evidence of the gravest mental 
disorders which, if believed by the jury, would surely negate premeditation and 


deliberation in any reasonable sense of these mens rea requirements. I have 


Bua. Wdenwelan, {have 

er such evidence in terms of these elements of the crime; but, as I 
understand this Court's decisions, they do not rest on whether there is a 
logical nexus between the illness and the elements, but rather on the principle 
that evidence of mental disorder warrants only an acquittal on grounds of 
insanity, not an outright acquittal. And while the juries are instructed, 
in general terms, to consider first whether the defendant would be guilty 
absent insanity and only thereafter to decide the insanity issue if necessary, 
I have heard of no case in which the jury has pursued that course in strict 
logic and acquitted a gravely ill defendant on the basis of lack of mens rea 
rather than on the basis of insanity. I take it that if a jury did so, it 
would umvrittingly be departing from the law as established by Fisher, Blocker 


and the three Stewarts. 
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This corresponds to the general rule in other jurisdictions. That 
rule, as Goldstein and Katz points out, is not strictly consonant with the 


oft-stated vier respecting the relationship of the insanity defense to the mens rez 


elements of criminal prohibitions. Thus, for example, they observe that when, 


in the Currens opinion, Chief Judge Biggs said that if the defendant had lost 
his capacity to control his acts "he mst be found not to possess the guilty 
mind, the mens rea, necessary to constitute his prohibited act'a crime" 


(290 F.2d, at 774), "the court by the force of its own reasoning should have 


been led to say: 


"twithout the essential element of mens rea, there is 
no crime from which to relieve the defendant of liabili ty 
and consequently, since no crime has been committed, there 
is no need for formulating an insanity defense." 59/ 


However, since MitNachten , evidence of insanity has heen regarded , by 
jowever, sin lel ere yehel ele let Dt 


and large, as relating only to the insanity defense; and ‘the reason is that by 


this device an acquittal will not result in the loosing of dangerous madmen on 


society. Thus, the "real function" of the insenity defense "is to authorize 


the state to hold those 'who mist be found not to possess the guilty mind 
mens rea,' even though the criminal law demands that no person he held 


criminally responsible if doubt is cast on any material element of the 
, 60/ 


offense charged." Id., at 864. So said NOT: Fisher. See also 


the excellent discussion in Goldstein, The Insanity Defense (Yale 1967) 
| 


191-207. 


59 Goldstein & Katz, op. cit. supra note 47, pp. 863-864. 


60/ "To give an instruction like the above is to tell the jury that they 
are at liberty to acquit one who commits a brutal crime because he has the 
abnormal tendencies of persons capable of such crimes." 149 Fi2d, at 29, 


But if it is true that some types of evidence of mental disease or 
deficiency, at least, would logically be highly relevant to issues such as 
premeditation and deliberation -- indeed, sometimes dispositive -- but : 
nonetheless been considered only in connection with the insanity defense, 
then the shifting of the burden to the defendant with respect to the insan 
defense appears to me to raise troublesome questions. Heretofore, with the 
burden of proof on the government on all issues, the only consequence o> 
considering th type of evidence under one head rather than another has been 
the commitment of the defendant rather than his outright acquittal -- presursbly 

constitutional consequence provided the commitment is achieve 
maintained through reasonable procedures, But, with the burden resvecting 
shifted, the consequence in a close case threatens to be, 
for example, conviction of first degree murder because the evidence was in 
balance on the question of insanity, even though the result would have teen 
acquittal had the matter been tested on a reasonable doubt standard respectine 
deliberation or premeditation. 

Though the Supreme Court in Leland v. Orecon, 343 U.S. 790 (1952), 
sustained the constitutional validity of a state statute that imposed a 
"beyond a reasonable doubt" burden on the defendant respecting the insanity 
defense, the opinion strongly suggests that the statute was saved in large 
measure because the jury was specifically instructed to consider "the evidence 
adduced . . . to prove defendant's insanity . . . with all other evidence ... 
in regard to the ability of the defendant to premeditate, form a purpose, 


deliberate, act willfully, and act maliciously"; and because as to all of 


those elements, "the prosecution was required to prove [its case] beyond a 


reasonable doubt." JId., at 794-795, 799-800, Accordingly, in my view, if 


~ Sil = 


| 6y/ 
the shifting of the burden of proof on the insanity issue is 7 to be sustained, 
it may very well be that the corollary mst be a relaxation of this Court's 


rule respecting diminished responsibility s» that all evidence of mental 


disorder logically relevant to any mens rea requirement will be considered by 


the jury in connection with that requirement. 


Since the constitutionality of the new statutory provision will 


doubtless be attacked, and since such an attack will gain strength from the 
existing rule respecting diminished responsibility, the Court might well cefer 
consideration of these interrelated issues until such an attack is made. 
Accordingly, I have not briefed the matter fully, but have simply raised 
issue. I have been guided to some extent by the fact that the Court did 


mention the new statutory provision as a subject of inquiry in its list of 


munatianas 
Geccvscons,. | 


61/ In United States v. Eichberg, _—sU.S. ___, F.2d ___ (slip op. pp. 
8-9), Chief Judge Bazelon, concurring in the judgment, expressed doubt about 
the validity of the recent statutory amendment. He observed, inter alie, 

that "the continuing vitality of Leland is open to serious question in ligni 
of In re Winship, 397 U.S. 358 (1970)." Particularly in view of Winship's 
reliance upon Davis v. United States, 160 U.S. 469 (1895), the point has force. 
See 397 U.S., ot 362. 


62/ This might not constitute full adoption of the diminished responsibility 
argument, since presumably some mental disorders -- sociopathy, perhaps -- are 
not related to premeditation and deliberation as commonly understced, Cn the 
other hand, many plainly are. Beyond the case where there is substantial 
evidence of a severe psychosis, a case like the one at bar would provide an 
excellent example if a first degree murder issue were submitted to the jury. 

As the psychiatrists deseribed an "explosive personality," a person committing 
a crime of violence while in the grip of such a disorder CoE well be found 
not to have deliberated within the meaning of the law. 


On the other hand, it would not be inappropriate to consider the 


issue in this case provided that the judgment mey be reversed on other 
grounds. If it is reversed, then at the new trial the trial judge will be 
faced with “he question of instruction on the burden of proof. Possibly an 
argument can be made that, whether or not the new provision is constitutional 
as applied to cases initially tried after its effective date, it is not to be 
applied to retrials of cases that were originally conducted under the old 
Standard. But if such an argument is not sound, then for this Court to decide 
6 
the issue at this point would not be out of harmony with past eee 
argument in favor of anticipation of the problem is an equitable one: the 
appellant was n October of 1968; he has been in custody for years; and 
if he is retried and convicted under a constitutionally dubious standard he 
faces the prospect of another lengthy journey through the courts with the end 
resuit, if ne is rignt, of yet a third trial. Om the other hand, since he my 
be acquitted the general principle of avoiding constitutional issues where 
possible is also relevant. Still, the force of that principle here seems to 
me somewhat dubious, since the issue will surely be raised in some case soon; 
since until it is resolved all trials conducted pursuant to the new standard 
will be suspect; and since the issue is plainly important enough to warrant 


64/ 


en banc consideration. 


oes 


63/ See, e.g., Jenkins v. United Stetes, 113 U.S. App. D.C. 300, 307 F.2d 
637 (1962); Kelley v. United States, 236 F.2d 746 (1956). 


64/ Were the Court: to be of the view that it might decide this issue, presumably 
it would want supplemental briefs, and perhaps arguments, unless the parties 
deal with it in their briefs to be filed prior to the argument now scheduled 

for April 12th. 


There is andther 
approach that would result in broadening Durham-MeDonald by pretermit- 
ting the "mental disease or defect" element and focusing exclusively 
upon the "substantial impairment" element. I understand suchen 
approach may oe urged upon the Court by other amici. Since I have 
not seen any other brief I do not mean to suggest that my description 
of what I call the "substantial impairment" rule, for want of a better 
phrase, accurately reflects what they may propose. Still, what I 
describe is a possible modification that would have its entecedents 
in MeDonajid's loosing the concept of mental disease and CER from 


63/ 
its moorings in medical diagnosis, 
The anelysis, as I understand it, would proceed along some- 


thing like these lines: In McDonald, this Court made it clear thet the 


“mil 
Durham “mental disease or defect" standard was to be a juridical, not 


a medical, standard. The Court has repeatediy stated since then thet, 


regardless of medical testimony as to whether the defendant has, or has 
66/ | 
not, a mental disease, that determination is for the jury. ‘But the 


65/ Cf. Chief Judge Bazelon's concurring opinion in United Stetes v. 

Eichberg, U.S. App. D.C. __, ___ F.2d 1 (slip op2)ipps3=15) Jemuer= 21, 
1971); United States v. Collins, U.S. App. 2»: C. , 433 B20 550, 559 =. 3 
(3970) {Bazelon. C.J.. dissenting in in part); Salgman v. Emereeterll [States, ___ 
BL. »,405 F.2d 358, 364_ (1968) ( (Wright, e= “concurring ; Heard v. Uni== 
123 WS. "ADD. D.C. 37, "348 F.2 d 43, 47 (Wright, J., dissenting ); United 

States v. Carter, Wass Aes 26, ___. F.2d ___, —___ (dune 5, 1970) 
(slip op. pp. 19-20)( Bazelon, C.J., concurring). 


66/ See, e,£., cases cited in note 20, suvra. 


Court did not leave the jury at large. . directed them to judge the 
question on the basis of whether there was any "substantial impairment" 
ant's cbility to control his ections. That is 
the 'exculpation test, substantial impairment equals 
And the Court has also recognized that such impair- 


erise from, the defendant's "genetic structure, his physical 


67/ 


condition, his family, educational or cultural backgrounds." So 
if there iis no evidence of any condition that could be 
considered a recognized mental illness, it matters not as long as there 
evidence of "substantial impairment" of "behavior control." And 
this is no more than just, since the Court has stressed repeatedly that the 


rooted in the "legal and moral traditions of the western worl:," 


parent, Pr By REE EN REY ee A ae 
OV LLCS Waar alld walt CVia Jive 


commit acts which violate the law" "shall be criminally responsible," 


United States, 129 U.S, App. D.C. 29, 390 F.2d 444, 446 

er ‘ i Unit ted Sta tes, 94 U.S. App. ID)n(O-m 293, 214 F.2d 879 
One of the questions put by the Cours in this case is whether "if a defendenz's 
behavior controls are impaired," a "test of criminal responsibility" shoulé 
"gistinguish between piysiological, emotional, social, and cultural sources of 
the impairment." Another is whether it is "appropriate to tie a test of erin= 
inal responsibility tto the medical model of mental illness." To the extent 
that the question relates to disassociating altogether the "abnormal ea 
condition” element of McDonald from a condition that psychiatrists, or - 
would recognize as « medically cognizable affliction, one in which the apor- 
priate minister is the doctor even though somehow the condition is not labeled 
a "mental disease" for medical purposes, I discuss these questions in this 
portion of the brief. I take it that this is the general thrust of the ques- 
tions, since of course if a person is suffering from a recognized form of 
mental illness Washington establishes that it is irrelevant what the cause 


—— 


might have been. It is hard to see how the rule could be otherwise. 


68/ 
but that otherwise "moral blame shall not attach." If evidence can be intro- 


duced that, for example, by virtue of the unhappy and unfortunate circumstances 
of a defendant's birth and upbringing, his capacity to control his conduct has 
been markedly limited, there is no more occasion to blame him than there :s 

the person who suffers from a mental illness that can be identified in the 
current edition of the American Psychiatric Association's Diagnostic and 
Statistical Manual. In the traditions of our Judezo-Christian ethical culture, 
God would not do so. As long as we model our criminal system upon the princi- 


ple that it should, insofar as humanly possible, dispense God's justice here 


on earth, we should not do so either. 


To me, this approach has a powerful pull. But I see in it 
| 
serious practical difficulties, Since the subject is one upon which I confessed 
my incapacity at the start of this brief, I will simply outlive the general 


character of my reservations. 


| 
My most fundamental difficulty is that our system of criminal justice 
is not designed exclusively for the meting out of moral blame . One does not 


have to adhere to Mr. Justic Holmes' rather draconian -- to mé -- view of the 


role of the criminal law to believe that it is designed in large measure to 


| 
68/ Durham v. United States, 94 U.S. App. D.C. 228, 214 F.2d 862, 876 (1954). 


69/ See Holmes, The Common Law, pp. 41 et seq. (Howe ed. 1963). 


furnish security to the community. And so the availability of exoneration 
on grounds cf insanity is acceptable because acquittal does not result in 


freedom unt’l there is some assurance that the cause of the crime -- me ital 


20/ 


disorder as been remedied. As this Court has put it: 


- - - Two policies underly the distinction in treat- 
ment between the _respo ble and the non-responsible: (1) It 
is both wrong f to punish where there is no blame 
and where v1 eames cannot (2) The community's 


security may be better protected by hospitalization under D.C. 
Code, § ae 301 than imprisonment." Williams v. United 
2 U.S. App. D.C. 51, 250 F-20219; 25-26 (1957). 


the defendant upon acquittal on grounds of 
is viewed as promising more for both him and for society. 


"The imatter im nt in the particular case 
because of the i n the law's di Spos ition of 
one convicted o im acquitted by reason of 
insanity. : Te : ily imprisoned, followeé 
by release into t ru aL ty The latter is committed 
to a mental institution, where there is greater oppor- 
tunity for rehabilitation before he returns to the com- 
unity and therefore greater likelihood of advantage to 
the individue as to the community." Gaskins 
v. United s 3 ; ,» 410 F.2d 987, 
994 (1967) (Fahy, 


Judge Wright dealt with the matter more specifically in a concurring 
opinion proposing a Durham-type rule for alcoholics. 


"The safety of society is not ignored by such an approach. 
One of the operative factors which must te present before the 
defense of disease is appiied to a class of behavior is the 
existence of treatment methods and facilities. Analogously to 
the mental illmess area, no promise of complete cure in every 
ease is needed. Reasonable estimates that the facilities can 
be effective should suffice." Salzman v. United States, 
U.S. App. D.C. ___, 405 F.2d 358, 366 n.8 (1968). 


70/ This may be an oversimplification, Perhaps the Constitution forbids, 

for example, indefinite confinement on the basis of an acquittal of a charge 
that would have carried a relatively modest sentence upon conviction. ee 

2.2¢,, Judge Fahy's concurring opinion in Ragsdale v. Qverholser, 108 U 

D.C. 308, 281 F.2d 942, 949 (1960). But the point is “accurate enough eee pent 


purposes. 


= 57 = 


But for those whose inability to control their behavior proceeds, not 
from a mental disorder that at least in theory may respond to treatment and 
that accordingly furnishes the basis for a commitment to a Mental" hospital, 
but from some other sort of personality disorganization produced by cul-ural 
forces, what protective device would be attached to acquittal? Commitment to 
an institution until "cured"? What kind of institution? Cured of what? How 
cure? I cannot think of any post-acquittal provisions that, to use Judge Wright's 
terms, would permit "reasonable estimates" that the "facilities can be effective." 
More to the point, perhaps, is that the post-acquiijtal procedure 
that exists would be singularly inappropriate. Since an acquittal under the 
expanded ratewouta still be by reason of "insanity" as newly defined by the 
Court, and since the Congress plainly intended commitment waton Section 301(d) 
of Title 24 of the D.C. Code to follow upon any such acquittal, the person 
acquitted would be sent to St. Elizabeths. And there he would remain until 
he demonstrated, by a "preponderance of the evidence," that he was entitled 
to be released. Since Section 207 of Public Law 91-358 (July 28, 1970), 
imposes the burden of proof on the individual in release proceedings, but 
does not otherwise modify the pre-existing law, presumably the individual woulé 


have to demonstrate that he did not suffer from an “abnormal mental condition" 


that would make him "potentially dangerous." Starr v. United States, 105 U.S. 


App. D.C. 91, 264 F.2d 377 (1958); Overholser v. Teach, 103 U.S. App. ae 
D.C. 289, 257 F.2d 667 (1958). If "abnormal mental condition" is given a 
medical meaning, presumably the person acquitted though not afflicted with 
any recognized mental illness would be entitled to imediate release. If the 
phrase is related to the "condition" underlying his acquittal, then the result 


might be permanent commitment to an institution that would be unable to make 


even a pretense of being able to effect a "cure," 


Ti/ See note 43, supra, 


Apart from this difficulty, there may be another. An open-ended 


> . 


extension of the insanity defense such es the one I have outlined might 
the commmity's sense of justice. I do not say that it would, for that 
of judgment is within neither my office nor my competence. But it is within my 
office to suggest whether, and to what extent, community opinion might ve rele- 
vant to the question of law here involved. 

Of course, where the Court is dealing with certain mandates of the 
Constitution, or of statutes, the views of the community are quite properly 
regarded as irrelevant. But this may not be so in the development of the 


"common law" of criminal responsibility. As Judge Wright put it in his 


Salzman opinion: 


"In the long-standing te over criminal responsi- 
DETERS, there has always bee rong conviction in our 
jurisprudence that to hold riminally responsible 


ions must have been voluntary, the product of a 


heeardine) Y, a 
S73 ce 
certain type of case rree =a is la aan tae 
in such a case may raise involuntariness as a 
© criminal prosecution. 


"In deciding responsibility for crime, therefore, the 
law postulates a 'free will'tand then recognizes mown Gevia- 
tions. Thus the postulates can be undermined in certain 
areas where there is broad consensus that free will does 
not exist! ice the is hn 2 consensus, as in the mental 
ilimess area today, + jury is allowed to inquire whether 
the particular person claiming to be within that class lacked 
the free will necessary for criminal responsibility. . . ." 
Salzman U.S. App. D.C. 405 F 12a 358, 
364-365 $) (emphasis supplied; footnotes eS. 


Judge Wright touches here, it seems to me, upon a problem that is 
at the heart of the matter. It has to do in a very fundamental way with the 
allocation of responsibility between court and jury and the corresponding 
function of a rule of law such as the insanity defense. There is a tension 
between an approach, on the one hand, that would extend the rule as broadly 


as its internal logic appears to carry it so that the jury would be entirely 


| 
free "to apply ‘our inherited ideas of moral responsibility to individuals 


Tla/ 


prosecuted for crime," and the view expressed by Judge Fahy in his concurring 


opinion in Washinston v. United States, 129 U.S. App. D.C. 29, 390 F.2d 42/, 


461-462 (1967), that "the basic moral decision is made by society, not by 


juries," by way of the establishment of the defense of insanity. Under the 


latter view, as I see it, a rule of law such as the insanity defense states 

a premise respecting criminal responsibility. The premise is that all who, 

as a matter of fact, fall within its reach should be acquitted. The practicalities 
of the situation -- the desire not to restrict the defense t those who are 
utterly disoriented and not to have it turn on the vagaries of medical definiticxs 
have led to some temporizing with this premise under Durhem-iieDona dd. Bad 2h tes 


rule were extended to the full reach of the "substantial impairment” princZole,. 


arguably at least the premise would be abandoned entirely. For surely there is 
| 

a psychological explanation for every crime; and it is likely that reputetie 
| 


psychiatrists could truthfully express their view that the vast bulk of 


offenders have little if any control of their actions. for * EmJeny erimixolo- 
gists point out that even normal human behavior is influenced by such factors es 


training, environment, poverty and the like, which may limit the understaxsing 


and options of the individual." King v. United States, 125 v. S, App. D.C. 318, 


372 F.2d 383, 388 (1967). Yet the premise of the criminal dew cannot be -- or 
at any rate surely is not -- that the vast bulk of offenders! should be acczittec. 
So that the implications of the suggested extension of the rule would, in <ais 
view of matters, sacrifice adherence to any premise with respect to exculretion 


Tla/ Durham v. United States, 214 F.2d, at 876. 


other than transfer to the jury of what has heretofore been, at least in sub- 
stantial measure, the role of the courts. 

On the other hand, none of these considerations necessarily stand in 
the way of an extension of the rule of law to discrete classes of offenders that 
would come within the "substantial impairment" rule. I have in mind in particul 

alcoholics, These classes are, of course, paradigms of 
entitled to an instruction under the "substantial impair- 
But that does not mean that they cannot be distinguished in 
relevant ways from other classes of offenders. As to alcoholics, 
Wright's opinion in the Salzman case, supra. And as to 


, While I do not know, I suppose that there might be some broad 


agreement among psychiatrists that, as the witnesses said in Heard v. United Stetesg 


eS App DC 417 F.2d 682, 684 n. 7 (1969) "behavior controls and 


oe F 

1 processes [are] impaired by . . . addiction" even though the addict 
suffers from no identifiable mental illmess. Moreover, the common understanding 
of the commmity may well place these offenders in a class apart in terms of 
their ability to control their actions. Finally, there are recognized methods 
of treatment available; and indeed recent developments respecting addicts seem 
to hold promise for marked improvement in this respect. In these circumstances, 
a forceful argument could be made for extending the insanity defense to offenders 
of these types where there is a proper evidentiary basis relating to impairment 
controls, 


Since the case at bar contains no evidence respecting addiction or 


alcoholism, I do not pursue the matter. At the moment, as I understand the rule 
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| 
of law, testimony of alcoholism or addiction, even if accompanied by testimony 
of impaired >ehavior controls, does not reise an insanity defense, To Fold 


otherwise, tnis Court has said, "would make every addict's dase an ‘insanity! 


Z2/ 
case." Heard v. United States, U.S. App. D.C. , 348 F.2d 43, 44 (1965). 
7 


On the other hand, these doctrines may be in a state of transition. I wisn here 


only to emphasize that, in terms of the underlying policies lof the insanity 


defense, a thorough re-examination of the existing rule would be quite in order. 


72/ See also Gaskins v. United States, __ U.S. App. D.C. ‘ae 410 F.2d 
987 (1967); Greene v. United States, 127 U.S. App. D.C. 199, 383 F.2d 199 
(1967). ! 


In adopting the ALI rule, the Court of Appeals for the Second Circuit 
took pains to "make it absolutely clear that mere recidivism or narcotics 
addiction will not of themselves justify acquittal. ..." United States v. 
Freeman, 357 F.2d 606, 625 (1966). 


73/ See Watson v. United States, ___ U.S. App. D.C.__, _!| F.28 ___ (1970); 
Castle v. United States, 120 U.S. App. D.C. 398, 400-401, 347 F.2d 492, 494- 
495 (1965); opinions cited in note 65, supra. 

| 


III, INSTRUCTIONS TO THE JURY 


The manner in which the jury is to be instructed respecting issues 


involved in the insanity defense has engaged the attention of this Court 


™, 


many times since Durham. The most prominant instance, of course, was McDonald. 
y gurpem aS ? ? mcvona+a 


There the Court, evidently responding to criticism from without and within 


74) 


that Durham provided insufficient guidance to the jury, recast Durham so as 

to deal with the problem, as well as with what the Ccurt conceived to be the 
difficulties arising from instructing the jury in the same terms -- "mental 
disease or defect" -- in which psychiatrists were called upon to testify. 

312 F.2d, at 850-851. But in Washington v. United States, 129 U.S. App. D.C. 
29, 390 F.2d 444,(1967), the Court said that serious problems persisted in 
terms of conclusory psychiatric testimony phrased in the terms of the ultimate 
legal tests -- "mental disease or defect" and "product" -- without the sort 


of comprehensive exposition for which the Court had so frequently pleaded. 
73/ 
And so the Court adopted another change that Judge Burger had proposed —- 


elimination of testimony in terms of "product." 


"Even after McDonald, though, we allowed the experts 
to state whether they thought the defendant had a mental 
disease or defect. We assumed that the expert could separate 
the medical judgments which he was supposed to make from the 
legal and moral judgments which he was not supposed to make. 
It has become abundantly apparent that this theory has not 
worked out. To often conclusory labels -- both medical and 
legal -- have substituted, albeit unwittingly, for the facts 
and analysis which underlie them, . .. Also, testimony 
in terms of 'mental disease or defect' seems to leave the 
psychiatrist too free to testify according to his judgment 
about the defendant's criminal responsibility [footnote 
omitted] ." 


74/ Most notably Judge Burger's opinions in Blocker v. United States, 110 U.S. 


—— 


- D.C. 41, 288 F.2d 853, 857 (1961); and Campbell v. United States, 113 U.S. 


——_ 


"A strong minority of this :ourt has consistently 
advocated that psychiatrists be wrohibited from testi- 
fying whether the alleged offense was the 'productt of 
mental illness, since that is part of the ultimate! issue 
to be decided by the jury [footnote omitted]. We now 
adopt that view. The term ‘product! hes no clinical signi- 
ficance for psychiatrists. Thus the no justification 
for permitting psychiatrists to test on the ultimate 
issue. Psychiatrists should “=n how de fendant!s 
disease or defect relates to hi 3 offense, that is, 
how the development, adaptation and d 
ant's behavioral processes may hav: n 
But psychiatrists should not speak d y in terms of 

‘product,’ or even ‘result! ortcause.'" 3. at 452-453, 
455-466. 76/ 


The Court, however, declined to prohibit tes+i f "disease or 


ve 


defect" "at least for now," since those terms "may have some clinical 


psychietrist" and since "[ojther words and evher concer= 
may Similarly be transformed into lebels." 74, et 456. 
| 
Most recently, in his concurring opinion in United Sts-es Vv. Hiekss 


—J.S. App. D.C.__, ___ F.2d ___ (Jen. 21, 1971), the author of Washin-tor, 


Chief Judge Bazelon, expressed the view thet "the Weshington rule 


difficult to enforce"; that in any event it did not deal with] the 


%/ For other opinions describing some of the practical problems that neve 

arisen in the administration of the Durham rule, beth before and after 

McDonald, including the tendency toward triel by lebel, the inadequacy of 
instructions, the inadequecy of psychiatric exeminetions, andl the inedequeec: 

of trial eoemee. see, e.g., Carter v. United States, 102 U.S). App. D.C. 227, 

252 F.2d 608 (1957); Henderson v. ited States, 123 U.S. App. D.C. 380, 

360 F.2d 514 Boor Jackson v. a Si S$ U.S. App.) D.C. 341, 336 F.2d 
579 (1964); Salzman v. United States, __ U.S. ipo. D.C. 5 405 F.2d 35S {190835 
Williams v. United States, 102 U.S. App. D.C. ai, 250 F.2d 19'(1957); Rolierson 

v. United States, 119 U.S. App. D.C. 400, 343 F 23a 269 (1964) } Sto 
United States, 101 U.S. App. D.C. 318, 248 F.2d 640 (1957); Camobell v. 
States, 113 U.S. App. D.C. 260, 307 F.2d 597 (196 ); illana v. 

113 U.S. App. D.C. 328, 307 F. 2a 665 (1962); Greene 

App. D.C. 199, 383 F 2d 199 (1967); Harried vy, Unite 

330, 389 F.2d 281 (1967); Hawkins v. United States, 


F.2d 849 (1962); Millard v. Harris, 132 U.S. App. D. 


Or Uw 


SOM) 
WO 


tion of the 'but-for' 


LY 


variety," migr% "conclude that the act in question is common in the defeniant's 


{that] consequently the defendent probably would have 

if he had not been disabled in any way"; and that apart 
considerations "[t]loo often a defendant's 
e@ experts have given his condition a name and the 


(Slip op. pp. 13, 15-16.) In part for these reasons, 


told that an exculpatory 
that impairs the defen- 
esses end behavior’ controls 
can be characterized es 'substantial' 
I would add to thet instruction the 
@ question Og >; and that 
ubstantial' for the purpose of the 
* the jury finds +1 the defendant's 
processes and controls were impaire such an extent 
that he cannot justly be held responsible for his act." 
Id. at 3, 1i-12. 


< 
a 
oa 


With this proposal in mind, as well as the similar predecessor 
recommendation of the Royal Commission on Capital Punishment (Report 
§333(iii) (1953)) and the minority recommendation of the American Law Insti- 
tute (Tentative Draft No. 4, alternative (a) to paragraph (1) of §4.01, 


Model Penal Code), I turn to the question of a modification of the jury 
27 
instruction. 


77/ Some passages in, Chief Judge Bazelon's Eichberg opinion, in his dissenting 
opinion in United States v. Collins, ___ U.S. App. D.C. __, 433 F.2d 550, 558- 
559 n.3 (1970), and in his concurring opinion in United States v. Carter, __ 
U.S. App. D.C. __, __ F.2d ___s (June 5, 1970) -— and doubtless language in 
other opinions including McDonald itself ~~ may be cited in support of broadenins 
the rule of law, I have already discussed that aspect of the problem. In this 
part of my brief, I confine myself exclusively to possible changes in the instruc- 
tions, assuming that the rule of law remains as it is now. 


ve 


A. The Need for a Chance 


This Court, of course, is in a fer better position then I to 
appraise the reed for a change in jury instructions because of| the 
experience that it has had in exemining the testimony, instructions, and 
outcome of actual cases, For someone in my position, basically only two 

| 


avenues ere available. One is simply to examine the text of the instructions 


and try to imegine how it would strike a jury in terms of the recurring 


problems that the Court has identified, problems such as the influence of 
medical testimony phrased in terms of key words of the instruction. A 


second is to secure and evaluate relevant empirical data. 
| 


My efforts to secure empirical data were largely unsuccessful, 
but the data provided by the United States Attorney's Office are interestinz 
enough to call attention to because of the extremely low number of jury 


acquittals on grounds of insanity in recent years. As Appendix C discloses, 


in 1970 there were 5 jury acquittals as against 33 court acquittals; for 
1969, no jury acquitials and 54 court acquittals; for 1968, 1 jury 


acquittal and 65 court acquittals; for 1967, 2 jury acquittals and 


7 


| 
36 court acquittals; and so on back to 1963. Only in the 1958 through 1963 


period were there substantial numbersof jury acquittals. 


Since it is commonly accepted that practically -- though not 
absolutely -- all court acquittals represent cases in which the government 


does not contest the insanity defense, this exceedingly low, almost 
invisible, rete of aequittals in contested czses raised for me the question 
most always convicts in cases in which the government 
troduce some psychiatric testimony. Even if that were so, of 
ould only be sugg possible difficulty. The 
discrimination on the 
part of the United Ste’ Attorney's office; and it would be arguable that 
a high order that the only cases that are 
vhich the government's proof is strong and the 
if during the course of the last six years 
there were, say, 129 contested ji ses in which psychiatric evidence 
was introduced on both s . resulted in acavittals, there 
would be some reason, b gs in x the burden of proof borne by the 


government, to inquire C : the juries were so consistently 


rejecting the defense. But, while we know there were only 14 acquittals, 


we simply were unable to find any way, short of a study of original records 


that would have taken at least two months, of identifying the number of 


his general rule appear in the reported cases. See 
, 122 U.S. App. D.C. 148, 352 F.2d 364 (1965); Hopkins 
2d 155 (1959). 
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cases in which the insanity defense wes ra sup>orted by psychiatric 


testimony but in which the result was co tio! Sc the virtual absence 
i279 
of jury acquitvals since 1963 stands 


Accordingly, I look for evidence of a 


what this Court has said in the past end to my; © 


vaie 


meaningfulmess of the charge now given. As to whet ths vj has said, the 
a | 55 
principal problems that have been of concern, as ave already noted in 


connection with the Washineton opinion, have 


“2 


defect" ~~ and (: ms in which th: 


79/ Two studies have been made that are worth noti 
Simon, The Jury and the Defense of Insanity (Little 


? Say a Dan ; CO} 
involved gurics drawn from actual paneis anc insin 


basis of recorded trials with testimony based 
insanity defense case from 2828 jurists on. 
M'Naghten to Durham > simply that the 
found the defendant meneanee There wes n 
between the Durham and the "insane" Games. 
higher rate of acq acquittals than the M'Ne=st 
notion that ee terms of the charge ma 

of the study was to vary the psychiatric 
mony based upon ie actual evidence int 
"model" testimony devised for this stud 

in results. I add only that, for my 
difference in the testimony. Id. at 


Another shase 
162, ard = 


Q, 


+ (b ct 


Oy a 


. 
D 


The second Z 
Durham instructions ae a g 
them for comprehension. The Sg of ose whe Seetetae ae 
was that "the rate of comprehension of the law of insenity was dramatically 
low," and that [iJn three out of four trials, only one-third of the jurors 
could be expected to recall the judge's charges with s significant accuracy 

-: :" Arens, Jurors, Jury Chances ind insanity, XIV Cath. U.L. Rev. 1 
22 (1965). 

While the well known Kalven-Zeisel study of juries did not con- 
centrate on the question of instructions, its Benes tone is rather 
different from the Arens conclusions. With respect to comprehension, for 
example, Kalven and Zeisel concluded that the results of their s tudy were 
"a stunning refutation of the hypothesis thet the jury does not, unders tand" 
the case. The American Jury (Little Brown 1966), p. 157. 


? 


defect" and "product." In addition, Chief 
opinion, as I have noted, suggests that the 
iven with respect to the term "product" -- the "but for" 
re of Carter v. United States, 102 U.S.App. D.C. 236, 252 
F.2d. 608 (1957)-- is hazardous because a jury might conclude, for example, 
that because of the defendant's surroundings he would in all probability have 
turned to narcotics regardless of mental illness. 
his last point seems well taken. The Carter language 
seemed to me, to be more puzzling then clarifying. Indeed, 


"Dut for" language, the Court itself noted the 


"To the precise logician 
Toregoing inference involves a i 
that if the disease had not existe 
would have been a law-abidi iti 
is not necessarily factually tru 
if ever, be proved, but in the ordi rea eee of 
these cases we make that tacit ass 
ordinary purposes we ee ze mention 
logician's nicety. 


Chief Judge Bazelon's point, I take it, : at the jury may appreciate, 
and be misled by, this "logician's nicety." The problem, moreover, will 
be exacerbated if the shifting of the burden of proof to the defendant 

is upheld by this Court. While previously criticism of the "product" 
instruction has been based in part upon the view that, as a matter of 
strict analysis, the Government could never establish beyond a reasonable 
doubt that the person would have committed the crime "but for" the 


it may be almost as difficult for the defendant to establish 


80/ See, e.g., Judge Burger's dissenting opini 
pinion in Campbel? v. United States, 
113 U.S. tie DACe 260, 307 F.2d 597, 611-612 (1962). 


by a preponderance of the evidence that he would not have committed the 
erime "but for" the disease. 


As to framing the instruction in terms of "mental disease or 


defect," it may be that the apparently ever-expanding medical core ace 
| SY 
of "mental disease" have substantially alleviated the difficulty. If 


the rule of law is not extended to conditions of any nature thet may impair 
an individual's behavior controls, but rather is anchored in conditions that 
a jury might regard as pathological, it perhaps could be ered any 
"abnormal mental condition" within the meaning of McDonald would also be 
labeled a "mental disease" by psychiatrists in this wminickicn, 

The facts in the case at bar, however, suggest that the pro- 
blem cannot be wholly discounted in this fashion. Here, the psychiatrists 
testified that epilepsy, from which appellant suffered, was not a mental 
disease or defect. This testimony was doubtless aaionscomsd Se the 
jurors' minds because the trial judge, perhaps somewhat startled, pursued 
the matter with the government psychiatrists. (Tr. pp. 479, 507, 546.) 


Yet if a crime was in fact committed during an epileptic episode, Ls 


difficult to believe that the insanity defense would be unavailable. Passa 
| 
| 


81/ See, e.g., cases cited note 20, supra. 
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82/ 
in some of this Court's prior opinions indicate that it would be. Indeec, 


testimony in a prior case by one of the Covernment's witnesses in the case 


* -—- D>. Platkin -- outlined a type of epileptic episode that incon- 
§3/ 
testibly would permit an acquittal. Again, there are stiil presumably a 


number of psychiatrists who do not consider sociopathy a "mental disease." 


If such a psychiatrist were called by the government, he would doubtle 


free to provide his own view of the matter even if he were on the staff of 


St. Elizabeths. Ths short of it is that, while expanded categories of medi- 
cally defined "mental illness" have mitigated the problems associated with the 


use of that term in ithe instruction, that problem has not disappeared. 


i States,102 U.S. App. D.C. 36, 250 F.2d 4, 12 


". . . Here, in addition to the evidence of schizophrenia, 
there was testimony of two doctors that Wright was fe victin 
of "psychor notor epilepsy' or 'ps yehomotor seizures’ at the 
time of the shooting. There was also evidence ee tests 
had shorn Wright was amoron. In view of this evidence and 

{SEES question, merely reciting the sample Durham 

truction did not accomplish what we said in that case 

the function of the instruction--to 'provide the jury 
with guides 'for determining whether the accused can be held 
eriminally responsible." 


_United ———— 

it 
that electroence 

existence or charact ter of Eee "in view of a oe tristis eee taery 
that "it is generally believed that epilepsy is the result of some, 


although not clearly definable, organic lesion in the brain." 


g3/ See Simnson v. United States, 116 U.S. App. D.C. 81, 320 F.2d 803, 
807 (1963). The testimony is quoted infra pp. 96-97 in connection with 
another point. 


Moreover, the solution heretofore employed -- instructing the jury 


that they are not bound by the experts! testimony on this question —- Cai 
84/ 
hardly be regarded as ideal. Surely there is a danger that tHe jury may be 


unwilling to come to a judgment different from the psychiatrists respecting 


what, in the jurors' common understandins, probably seems to ‘be a medical 
| 


question. One of the jurors in a jury study described in noté 79, supra, 


expressed to his fellow jurors what is probably a normal feeling: 


"I don't know anything about this technically, but | 
if a doctor said you had appendicitis, and you said | 
no, I have not got appendicitis, who would you 
believe? Now, it is true that you might go to 
another doctor, but if he said the same thing, who 
would you believe? Your orm feelings that you had 

a pain in your side, or the doctor's that you had 
appendicitis?" Simon, The Jury; end the Defense of 


Insanity (Little Brown 1967), p. 165. 


| 
Apart from these difficulties respecting the terms employed in the 


instructions, there is a serious problem, in my view, respecting terms 
that are not employed. That is to say, I do not believe that teeters 
cast in the language of Durham-McDonald adequately tell the jury what the 
rule of law in this jurisdiction really is. The most important feature 

of that rule of law, for present purposes, is that it is up to the jury 

to decide whether the mental affliction of the defendant was grave enough, 
and had enough of a connection with the crine, to warrant acquittal. The 
84/ The instructions on the point in the case at bar were: 


", . . [Y]Jou are not bound by medical labels, by 
definitions or conclusion as to what is or is nota | 
mental disease or defect. What the psychologist or the 
psychiatrists may or may not consider a mental disease) 
or a mental defect for clinical purposes, where their 
concern is treatment, may or may not be the same as 

mental disease or mental defect for the purpose of 


determining criminal responsibility" (Tr. 593-594). 


jury is instructed, to be sure, to look to evidence of an "abnormal 
condition of the mind" which "affects mental or emotional processes" and 
‘impairs behavior controls"; but as for what decree of "effect" or "impair- 
ment" should produce an acquittal, they are told only that it should be 
"substantial." But in fact the rule of law is that it is up to them to 
determine where on the continuum of mental illmess the defendant falls, 
and where on that continuum one reaches the threshhold of responsibility. 


To be sure, in cases where the evidence overwhelmingly establishes the 


existence of a grave disorder, the jury mst acquit. But short of that, 
85/ 


they are free to acquit or not as they see fit. I see no reason to believe 


85/ One of the questions put by the Court is whether the Court has 
"departed in practice; if not in theory, from the rule that the SOvET 


ment hes the buréen of vrovine Bi ltew heaved a ais 
mene mec es rach o Ree: responsibi iity beyond a reascnable doubt, 


eiting as a reference Chief Judge Bazelon's discussion in United’ States’ 
supra (slip op. pp. 6-13). I agree with that discus ssion, 
rom the BOGR GREE SEES is, simply upon the basis of an 
of the cases since Durham--T am not convinced that the Court 
Sabet different approach to reversals on the insubstan- 
e Government's evidence in the wake of McDonald. 


I recognize that the Court has often indicated that McDonald 
stablished a new approach in this respect. See, e,e., King v. United 

See 125 U. St “App. D.C. 318, 372 F.2d 383, 387 (1967); Parman v. 
United States, 130U.S. App. D.C. 188, 399 F.2d 559, 567 (1968); Gray v. 
United States, 115 U.S. App. D.C. 324, 319 F.2d 725, 728 (1963) (Burger, 
J., concurring } iiswenden v. United Stetes, 115 U.S. App. D.C. 303, 318 
F.2d 274, 275-276 (Burger, J., concurring). It is also certainly true that 
In fact the number of Sorcoret verdicts of not guilty by reason of 
insanity in the trial courts came to a halt after McDonald. See App. C, 
infra, sheet 2. 


At the same time, I have not discovered a case after McDonald in 
which the facts, as related in the opinions, measured up to the exculpating 
facts in Douglas v. United States, 99 U.S. App. D.C. 232, 239 F.2d 52 (1956), 
the leading pre-McDoneld decision on this subject. Of course, where the 
evidence is in conflict and it is substantial on both sides, the conviction 
will not be reversed. And even where the evidence incontestably establishes 
a mental illness of some sort, the conviction will not be reversed if the 

illmess is not grievous. This is the area that is left to the jury. 

But where there is an illmess that is incontestably grave, this Court 
will presumably set aside the conviction. This is what I draw from the 


[Cont'a] 
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that the use of the word "substantial" tells the jury that this is so 
i ? 


and no reason not to tell them. | 


B. Proposed Chanzes In The Instructions 


As I indicated earlier in this brief, it could nesters be argued 
that the ALI test should be adopted because, in terms of instructions, it 
would be better than the Durham-McDonald instructions now given, I do not 
think that is so. First, the ALI test, incorporating as it does the terms 


" i se 
mental disease or defect," obviously is no improvement in that respect. 


85/ [Cont'd] 


illuminating eee in ing v. United States, supra, 2: Deter See 


in Blocker v. United States, 
With one or two possible exceptions, “at seems to me that the cases both before 


ena alt es woeDonald square with those Tensmaclontreno « AmA tha exceptions bite) 


both ways. See, e.¢., Bradley v. United States, 102 U.S. hyp. “D.C. 17, 
249 F.2d 922 (D.C. Cir. 1957) (strong evidence of grave illness; 
affirmed); Frigillana v. United States, 113 U.S. App. D.C. 328, 307 F.2d 
665 (1962) (weak evidence respecting productivity; reversed by panel 

of Judges Burger, Miller, and Bastian); Hopkins v. Imited States, 107 U.S. 
App. D.C. 126, 275 F.2d 155 (1959) (weak evidence respecting productivity; 
reversed, Judge Bastian dissenting). Ree an interesting pre-MeDonald case 
in which the only psychiatric testimony was for the defendant end included 
testimony that he had suffered from Sane praecox, but Where the 
conviction was affirmed on the basis of lay testimony in anh opinion 
written by Judge Fahy, the author of Douglas, see Kelley v. United States 
99 U.S. App. D.C. 13, 236 F.2d 746 (1956). And for a case!in which there 
was a conflict among experts that Pane three of the four witnesses in 
the case at bar, and where the Court affirmed the conviction beeause "the 
sharply conflicting lay and expert testimony presented the: classic 
situation for a jury determination of the issue," see Keys'v. United Stetes, 
120 U.S. App. D.C. 343, 346 F.2d 824, 825 (1965). 

A Nees explanation for the absence of Douglas-type reversals 
after McDonald is that the rate of non-contested cases is up sharply. In 
the early post-Durham days, the Government would sometimes try cases even 
though it had no psychiatric evidence. See, e.g., Wright ve United States, 
102 U.S. App. D.C. 36, 250 F.2d 4 (1957), where the Government's testimony 
as to sanity came only from two policemen. But in recent years, the data 
in Appendix C suggest that the Government may be more amenable to insanity 
pleas where the evidence for the defendant is strong. 


for reasons that I have already indicated, I think the placement of 
the term "substantial" in the ALI test permits, at least, the inference taat 
only where the defendant has virtually no capacity to control his conduct —- 
only "trivial" capacity in the words of the Reporter -- is he entitled to 
an acquittal. But that is not the rule of law in this jurisdiction. Moreover, 
while it may be that the test is written in "measured" prose, as Chief 

86/ 

Justice Haynesworth characterized it, for purposes of communication 
with laymen I find it rather abstruse. Surely when one is talking to a clerk 
one does not a phrases like "capacity to appreciate the wrongfulness of 
conduct" or "capacity to conform conduct to the requirements of law" in 


place of phrases like "ability to appreciate that it was wrong" or "ability 


to control his actions." And finally, whether or not the ALI instructions 


are subject to too narrow a reading, they share with this jurisdiction's 
existing instructions the fault, in my view, of compressing far too much in 


the term "substantial." 


On the other hand, instructions designed along the general lines 
of Chief Judge Bazelon's suggestion in Eichberg, supra (slip op. pp. 11-12), 
would be a notable improvement. My chief difficulty with that suggestion has 
to do with employment of the term "just" in the ete A powerful argu- 


ment, to be sure, can be made that the term should be used because it exactly 


describes the jury's function. $0 the ALI Reporter viewed the matter: "[S]jince 


86/ United States v. Chandler, 393 F.2a 920, 926 (4th Cir. 1968). 


1, . [I]mpairment is a question of degree, and . . . an impairment 
le 


alt for the purpose of the insanity defense if the jury finds 
dant's processes and controls were impaired te such an extent 
that he cannot justly be held responsible for his act" (emphasis supplied). 


ee 'substant 
efen 


impairment is a matter of degree, if the extreme condition is = longer neces— 
sary, the precise degree demanded must be roverned by the pense of justice of 
the triers of the ee ans view was z:eflected in the minority reco.ment2- 
tion of the ALI. : And, in the past at least, it has been the! view of the 


Justice Department. In urging the Court of Appeals for the Fifth Circuit to 


retain a modernized version of the Davis formula, the Government at the same 


time said that "it would be desirable" 


"to point out that this does not mean that the 
jury may acquit only one who in no circumstances 
ean control his behavior, but additionally 
includes one whose capacity to control his con- 
duct is so impaired that it would be wmjust to 
punish him." 90/ 
| 


And again, the Government said that "if [it] were to choose between proposez 
American Law Institute formulations," it would not opt for the recommendaticn 


that emerged in the final proposed Model Penal Code, but rather for the 
altermative set forth in note 69, supra, for these reasons: | 


"This alternative was apparently rejected by 
the American Law Institute because it was deemed 
‘unwise to present questions of justice to the jury! 
rather than confining its 'inguiry to fact.! See j 
Comments, Model Penal Code, Tent. Draft No. 4 
(1955), 159. But what was found to be the root 
defect of this test -- that it put the issue directly 
to the jury's sense of justice -- is precisely what) 
we believe should be the foundation of any acceptable 
federal standard -- namely, that the jury's decisi on 


8&/ Wechsler, ov. cit. supra note 10, p. 372. 


89/ "A person is not responsible for criminal conduct if at ithe time of 
such conduct as a result of mental disease or defect his capacity either 

to appreciate the criminality of his conduct or to conform hijs conduct to 
the requirements of law is so substantially impaired that he ‘cannot justly 

be held responsible." Tentative Draft No. 4, alternative (a) to paragraph (1) 
of § 4.01, Model Penal Code (emphasis supplied). 


90/ Supplemental Brief for the United States in Blake v. United States, 
407 F.2d 908 (5th Cir. 1960), pp. 42-43. 


sentially reflect what it deems to be 
in the particular circumstances. Total 
not be necessary, but neither would 
2 


the vrecise derree of impairment »e governed by 

the elusive word 'substantial'; the decisive line 

would be drawm by the sense of justice of the triers 

of facts in the particular circumstances." Id. at 

42-43. 21/ 

hazard on the other side is that the jury may take the word 

t just" and run with it. Of course, in these various formulations the term 
is quite plainly related exclusively to the defendant's mental condition. 
But "just" is a powerful adjective; and 1 do not know that one can be certain 
that the jury, listening to this instruction among the maze of all the other 
instructions, might not carry to the jury room only the notion that the 
question is at ro simply whether it is "just" to convict. With such a 
view of matters, tne legaiiy irrelevant considerations that a juror might 


call into play would be wide-ranging indeed. 


Accordingly, consideration could be given to employing less of a 
"flag" word. In that connection, I note that the British Royal Commission's 
recommendation wes that "a preferable amendment of the law would be to abrogate 
the [MtNachten] Rules and to leave the jury to determine whether at the time of 
the act the accused was suffering from a disease of the mind (or mental defi- 
ciency) to such a degree that he ought not to be held res tea And in 
King v. United States, 125 U.S. App. D.C. 318, 372 F.2d 383, 388 (1967), Judge 
Leventhal,writing for the Court, described the jury's function in similar 
language: 
pa 


9Y The Government adhered to this position as recently as this past 
year. It submitted the same views to the United States Court of Appeals 
for the Ninth Circuit in Wade v. United States, 426 F.2d 64, 70 n. 8 
(1970) . 


92/ Royal Commission on Capital Punishment 1949-1953, Report, §333(iii) 
y' 
(1953) (emphasis added). 


"The jury may have felt that appellant's 
passive-aggressive personality did not so 
Substantially affect her mental or emotional 
processes and impair her behavioral eamtrols, 
that. should be absolved of ¢r.minal respon- 
sibility for her actions" (emphasis supplied). 


In addition to a modification that would tell the jury more directly 


that its job is to come to a judgment on a subject that is inherently one of 
degree, revised instructions, for the reasons I have already discussed, could 
well eliminate use of the terms "mental disease or defect," If some 


phrase that relates the issue to a pathological mental condition is not used, 


however, I fear that the instruction would be misleading unless the Court decides 
to broaden the rule of law. For an instruction without a term like "abnormal 
mental condition" would permit acquittals as if the rule of aw were 


something like the "impaired capacity" rule discussed in a previous section of 

this brief. To be sure, "abnormal mental condition" sowds like a medical term 
| 

too, and doubtless the experts would be called upon to answer questions 


phrased in those terms. But perhaps it would be broad enough to eliminate 


any problems and to focus attention upon the degree of impairment rather than 
! 
upon the clinical categories of mental illness. 


i 
Finally, there is the term "product." In Bichbers, Ch 
Bazelon suggested that use of the term would be "superfluous"! if the "just" 
formula is adopted for the instructions (slip op. p. 17). caer inclined to 
agree, Surely it would be open to the Government to argue, and surely the 


Government would argue, that an acquittal would not be "just" because the 


disease, if any, was not related to the crime. But if the term "just" is not 


HE 


employed, then I am somewhat doubtful about the desirability of eliminating 
any reference to a relationship between the crime and the disease. Unde: 
I construe it, there is no need to refer to a causal re_a- 


tionship b ise the defense should be available only to those with grave 


disorders, One can appropriately assume that in such a case there is a sufficient 
nexus between the crime and the disease. But in this jurisdiction, where the 
acquit on the basis of lesser afflictions, I am not confident 


on of language sounding in casual relationship is desirable. 


As the Royal Commission observed: 


". . . Mental abnormalities vary infinitely in their 
nature and intensity and in their effects on the 
character end conduct of those who suffer from them. Where a person 
suffering from a mental abnorma a commits a crime, there 
must always be some likelihood that the abnormality has 
played some part in the causation ot the erime; and, gener 
speaking, the graver the abnormality and the more serious 
the crime, the more probable it must be that there is a 
casual connec ton between them. But the closeness of this 
connection w be shown by the facts brought in evidence in 
individual cases . . . ." Report, % 280 


I suggest, accor y, that consideration could be given to eliminating the 
term "product" -- and particularly the Carter amplification -- from the instruc- 
tions but retaining some language indicating that the jury is to consider the 
relationship between the crime and the disease, 
Finally, I strongly urge the elimination of the term "insanity" 

from the instructions, where at the present time it appears time and again 

It is a colored word that may very well suggest 
an order of disease substantially graver than that required under Durham- 


McDonald, 


— Wh = 


There are doubtless many forms an instruction could! take to achieve 
these variou; objectives. One possible version would be as follows: 


If you find that the defendant comnitted the acts 
charged in the indictment, you must then consider whether 
he ought to be held responsible for the crime or whether 
instead he should be acquitted because of an abnormal 
mental condition. In order to acquit on this groun >» you 
must find that the acts committed by the defendant were 
related to an abnormal mental condition that impaired his 
mental or emotional processes. By that, I mean a condition 
that made it considerably more difficult for him to: |appre- 
ciate that what he did was wrong or to control his conduct. 
This sort of impairment, of course, may be of different 
degrees. If a person is completely deprived of the jability 
to appreciate that what he is doing is wrong or to keep from 
doing it, naturally he should be acauitted. But the law 
does not require that the impairment be so grave before a 
defendant may be acquitted. A lesser degree of impairment 
may be sufficient. It is up to you to decide whether defend- 
ant had such an abnormal mental conditi ion, and if he did 


whether the impairment wae substantial enough, and was so 


related to the commission of the crime, that he ought not 
be held responsible. 
Such an instruction would retain the "abnormal mental condition" 
and "mental and emotional processes" language of McDonald; it would more 
specifically incorporate the "cognitive" element of the ALI test than does 


| 
McDonald's reference to "mental processes"; it would substitute "relation- 
| 


ship" language for "productivity" language and its Carter addendum; it 


would deal with the jury's function in as explicit fashion as the Eichberg 
and similar formulations; but it would substitute the Royal Commission's 


"ought" phrase for the "just" phrase. Doubtless it is subject to as much, 
| 
or more, criticism as any other proposal. But at least it reflects in one 


concrete form the points I have stated in a more general way above. 


V. THE DISPOSITION OF THE CASE AT BAR 


In the preceding portions of this brief I have dealt with many of 
the questions put by this Court in its order of February 5, 1971 (App. A 
hereto) without, for the most part, discussing the case at bar, because by 
and large the resolution of the questions does not turn upon the facts of 
this particular case. To be sure, the resolution of these issues by this 
Court might result in a reversal of the conviction of appellant. That would 
not be the result, presumably, if the Court were to adopt the ALI test or 
otherwise limit the existing rule. But if the Court were to broaden the 
standard in some fashion, then the conviction might be reversed. Factors 
such as the possibility that the outcome would have been different under 
the new standard, on the one hand, and the failure of trial counsel to seex 
the new standard, on the other, would be relevant. But in view of the ranze 
of alternative rules, it is hardly feasible to deal with all of the pertinent 
considerations as to each of the rules in terms of this particular case. 

There are, however, several points that do relate to the facts of 
this case that I should like to discuss. Two bear on questions raised by 
this Court; one does not but is suggested by the medical records that this 


Court ordered be made part of the file. 
A. The Testimony Resvectine Causation. 
nese cting Causation 


On the original hearing of this case, the principal issue had to éo 
with whether the rule of Washincton v. United States, 129 U.S. App. D.C. 29, 


390 F.2d 444 (1967), had been breached, and if so what the consequences shozld 


be. One of the Court's questions is whether "the Washington rule [is] a 


| 
| 
| 
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viable device for limiting the role of the expert and preserving the ultimate 


question of vriminal responsibility for the jury," and whether it would "be 


more effective simply to eliminate the separate inquiry into productivity 

nA S Wonca = 
from our test of responsibility." I have responded to that question already 
in a general way. But perhaps a few more comments are in order in the light of 


the facts of this case. 


This case discloses the difficulties of Washington iit applied so es 
to foreclose any testimony by experts, not merely in terms of "product," but 


also in terms of "causal relationship." Surely appellant has a good point 

when he observes that it doesn't do much good to forbid testimony about "preduct," 
but to allow it about "causal relationship," and then to instruct the jury 

that "product" means "causal relationship" (Tr. 590-591). tnd the difficulty 

was augmented by the prosecutor's closing argument, which quite naturally 

dwelt on the testimony about the absence of any "causal connection" (Tr. pp. 
43-44). On the other hand, surely the Government has a good point when it 

argues that, with "productivity" a part of the test, its anos should be 


permitted to testify about the relationship between the crime and the disease; 


and that it is next to impossible to do that as a practical matter without 
employing terms like "causal relationship." And so the covernnent relies 
upon the statement in Harried v. United States, 128 U.S. App. D.C. 330, 389 
F.2d 281, 285 n.3 (1967), which encouraged testimony in terms of "causal rela- 
tionship" instead of "product"; whereas appellant relies upon the statenent 


in Washington that proscribes testimony in terms of "result" or "cause" as 


-well as "product." 
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For the future, one approach I have already discussed is to elimi- 
nate from the instructions any reference to relationship between the crime 
and the illness. That is the only measure that would entirely solve the 
problem respecting testimony in terms of the ultimate issue, as this case 
demonstrates. While I do not suggest it would be unreasonable to adopt that 
measure, as I have indicated I have reservations as long as the rule permits 
exculpation based upon a broad range of mental abnormalities. But the substi- 
tution of a phrase such as whether the impairment of faculties was "so related 
to the euemignicn of the crime" that the defendant should be acquitted might 
at least mitigate the problem. Naturally, the psychiatrists would still be 
called upon to testify whether the disease was "related to the commission of 
the crime"; but that would be so under any rule. Testimony about "relation- 
ship," however, sounds, at least to me, about as close to "factual" testimony 
as one can expect; whereas testimony about "product," when that is an element 


of the test, may reflect simply the psychiatrist's view whether the causal 


relationship was sufficient to permit acquittal. Thus, under a revised instrue- 


tion of the sort I, have suggested, the psychiatrist would hardly be called upon 
to express an opinion as to whether the causal relationship was, or was not, 

of such a character that the defendant "ought not be held responsible." 

Some feeling of this sort may explain why Judge Burger in Harried thought that, 
while testimony in terms of "product" was censurable, testimony in terms of 
"causal relationship" was acceptable; and why Chief Judge Bazelon in Wash- 


ington, while saying that psychiatrists should "not even" speak in terms of 


- 82 - 


"cause," did not include that prohibition in the prescribed <hstruction 1s to 
‘. 
be given to expert witnesses. 


. . | . 
But whatever is done for the future, there remains the question as 


to what is to be done about the case at bar. Unless one is prepared to 


employ the sort of finely graduated micrometer that would distinguish between 


Harried and Washington on the ground that testimony as to "cause" is for_ 


bidden but testimony as to "causal relationship" is not —- and unless one is 
also prepared to overlook the fact that the trial judge's instructions 
equated "productivity" with "causal relationship" -- the answer does not 


| 
come easily on the basis of precedent. But I venture the following 


comments: First, because the issue was given more attention in 


anak 
oeare) 


en na Wanhinntar 


ecouse Mashin=ton 
weight than Harried. 


that every breach of its directions would automatically result ina 


reversal of a conviction. Judge Fahy in concurring endorsed | the wisdom 


of the prohibition but said he would want to reserve judgment jas to the 


sm 


Significance of an infraction in any given case; and while Chie 
Bazelon and Judge Robinson did not say that they agreed with thet 
neither did they say that they disagreed. Third, if the rule of prejudi- 


| 
cial error is applied, it can be said at the least that thi s is not a 


3< 


ease in which the psychiatrists testifying for the Government said simply 
that there was not’ a causal relationship and let it go at that. I have other 
problems with the management of the psychiatric evidence that I will d:iscuss 
later. But as to the casual relationship question, the psychiatrists 

did more than simply state conclusions. See Tr. 465-487, 536-549. Cn the 
whole -- and considering also the Government's argument respecting defense 


counsel's "opening the door" to this sort of testimony -- the Government seems 


to me to have somewhat the better of the argument on this point. 
B. Cross-Examination of the Clinical Psychologist 


In reading the transcript of this trial, the most striking feature 
to me was the way’ in which the prosecutor dealt with the St. Elizabeths 
clinical psychologist who testified ror the defendant. (me of the Court's 
questions to counsel bears upon that subject. The Court asked: 

"7, Should the results of psychological tests such 

as the Rorschach test be admissible in evidence? If so, 

what kind of testimony is necessary or appropriate in order 

to put the test results in proper perspective? See Transcript 

pp. 318-329, 342-350, 413-452." 

I pass quickly over the first part of this question. When this 


Court en banc held that properly qualified psychologists would testify as 


experts respecting the insanity defense, surely the Court contemplated that 


the witnesses would rely upon the "tools of their trade." Jenkins v. United 
93 


U.S. App. D.C. 300, 307 F.2d 637 (1962). I can think of no 


reason to exclude jsuch evidence; and I would be astonished if the Government 


93/ In United States v. Currens, 290 F.2d 751, 755 (3d Cir. 1961), 
the Court cited as relevant the result s of a variety of psychological 
tests, including the Rorschach Test. 


| 
were to argue otherwise. 
| 
| 


But I have serious misgivings ebout how the SROECEESOE handic2 


this sort of evidence in the case at bar. The prosecutor's Sroseterenearton 
owes : : oe - : 
of the clinical psychologist, Dr. Scamzeyer, and his closing remarks about 


the doctor's testimony, effectivel; destroyed the witness! 
that in turn permitted the prosecutor to undercut the defense psychiatris 
testimony on the ground that the psychiatrist had relied on the unre 


conclusions of Dr. Stammeyer. 


Before discussing whether the actions of the prosecutor should be 


regarded as impermissible, I descrite some of the cross-examin ration and the 
closing argument. It seems to me that the message the prosedu tor was sending 


tan the jurv wac 4 3 MWA g Tha nancaned ithis manteo 
eo RS JUuny was m £ al Jake abs) sucka 


qualications as ¢ t while to be sure his 
government hospital, either his exoertise lies in a 


no more meaningful in a courtroom than astrology or 
reading the responses the defendant made on the battery of p 
For you and I -- anyone of common sense -- can see that noth 


can be inferred from, for example, what a person says he sees in an ink blot. 


nd we know that when a person says thet ‘breakfast' is 'fo od in the morning, 
eggs and things,' that's entitled to as much 'credit' as saying 


'the first meal of the day.' Why, you and I might give just | the answers thet 


the defendant did; and on that sort of 'evidence' Dr. Stammeyer would call us 


deranged." | 
| 

Of course, one should examine the entire CROSS OATES to appraise 

whether I have fairly characterized the main thrust of the eross-examin ation and 


2aU 


argument. Because it is very lengthy (Tr. 336-458), I cannot set it all forth 
in this brief. But for purposes of illustration, I consider two phases of 
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the cross-examination dealing with subjects to which the prosecutor returned 
in his closing argument. 
The first had to do with the so-called "Bender-Gestalt" test, in 


which "you present nine cards to the subject . . . and give him a sheet of 


paper and you ask him to draw these figures" (Tr. 426). Dr. Stammeyer testi- 


fact that the defendant had "rotated" one of the drawings so that "it was on 
its side instead of standing up" was a "hard sign" of organic brain damage. 
The cross-examination proceeded: 


"Q. How many of them did he actually turn over on 
their sides? 


"A, Just one of them. 


"OO, Just one? 


"Q. You regarded that one example out of ten as being 
a very significant one? 


"Al Yes, sir; it is another one of those hard signs. 


"Q. The fact t e rotated that one out of those ten, 
was that something you recorded showed organic brain 
damage? 


"A. Yes, sir. 


"THE COURT: Doctor, you have used the phrase ‘hard 
sign' several times. Explain that to the jury, please. 


"THE WITNESS: The concept of hard sign is one of the 
indications that carries considerable weight. It is not 
something that can easily be explained away on the basis of 
some other factor. It means some indication that one would 
give considerable significance to." (Tr. 429-430.) 
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A similar line of inquiry was conducted with respect to the 
Rorschach Test results. Dr. Stammeyer testified that there was significance 


in the fact that the defendant associateé anatomical structures with some of 


the ink blots. The prosecutor pursued the point: 


"Q. So there were four anatomical and 10 others? Is 
that correct? 


"A. Yes, sir. 


"Q. Didn't I hear a little earlier, Doctor, that you 
regarded it as very significant that Mr. Brawner Si a lot 
of anatomical things in those ink blots? 


"A. Yes, sir; I did. 

"Q. You still regard it as significant, even 
there were only four out of the 10 blots and four | 
14 responses? 


"A. Yes, sir. 


"Q. You did regard that as significant?" (Tr. 439). 


Shortly thereafter the prosecutor left the "numbers game" approach 
to the Rorschach results and sought to discredit the notion that the qualivy 
of some of the responses tended to confirm the diagnosis of "explosive per- 


sonality." 

"Q. And when you also indicated that he had what you 
called an explosive personality, was that based partly on 
the fact that one of these ink blots he said OOESY like a 
rocket going up or a rocket doing something? 


"A, That was one of the indications; yes, sir. 


"Q. What, Doctor, is the connection between, if you can 
tell us a little more specifically, an explosive personality 
- . and the fact that he looks at an ink blot and he says 

that looks like a rocket going up?" 
| 

"A. It seems to me that in people who have a general 
awareness that there are certain tensions, certain factors, 
certain explosive potentials within their character makeup or 
within their psyche that they cannot attribute to their ow 
self identity tend to see, tend to project movement, explo- 
sive sorts of movement into inanimate objects. . .) {I]t 


On 


ike something on the basis of empirical observations, 
‘ Soa e\ -e. Empirical observations meaning that 
> who have this sort of character makeup, or this sort 
atology co these sorts of thin They project 
nto inanimate objects. 


"Q. So if a person look [sic] at an ink blot and sai 
that it looked like a soldier and he was fighting, would you 
also tend to draw the conclusion from that that the person 
likes war? Things like that?. ... 


"A. I could imagine a context in which that might 
I wouldn't say it is at all comparable to this. 


"Q. If you saw a figure which looked like a gir 
example, would you conclude, for example, that that p 
likes girls? 


1 
e 


son 


"A. if he saw a girl in the ink blot, would it mean thav 
he liked girls? 


"AL Not nececcarily hecause he saw one that it would 


mean tnat he likea them. 


"Q. What is the difference between that and this, 
a rocket? 


"A. Well, I -- You mean what is the difference between 
seeing a girl and implying from that that they like girls ané 
people that see rockets and/or things explosive? 


"Q. That determine their explosive personality. 


"A. I don't kmow, except the fact that more researct 
been done on one than the other. I suspect it would be 
difficult research to do to say that ay who -- Tt wo 
mean anything probebly. If I were to say that the Se 
girls that people see in cards has emer to do with w 
or not they like girls. It just wouldn't be meaningful. 
doesn't strike me that it would add enything to the field. 


"Q. That wouldn't be meaningful, but it would be meanin 
ful if you saw the rocket exploding or shooting up in the 


"A. Yes, sir. I think anything that can be used in 
of a differential diagnosis, anything that can be used to 


dict human behavior in terms of capacity for explosiveness 


ahest | 


an important characteristic to do and people have dione 
research on this area. I think for that specific reason. 
And it is indeed, I think -- I am sure that many people 
would agree that it is an important sign." (Tr. 446- 450.) 


1 
I now turn to how the prosecutor employed these, ang other simiier, 
questions and answers in his closing argiment. : 


After pointing out to the jury that it was "entitiled to reject 
(Dr. Stammeyer's] conclusion if you feel it warranted in your! common sens= 


judgment," he proceeded as follows: 

", , . What did he tell you as the basis for his con- 
clusions and his opinions, Dr. Stammeyer, the psychologist. 
Well, you remember all of us went through a lot of tes ts that 
he gave. 

| 

"Now, you will remember he said that Mr. Brawner 

came out dull-normal on those intelligence tests, and we 
dealt with that verbal one, and what were some of the words 
he used. One of the ones was define the word 'fabriic,' and 
you remember that. Define the word 'breakfast,' define 
‘winter! -~ things like that. And you will remember when 
he said ‘fabric,' I asked him what was the answer Mr. Brawmer 
gave. Well, Mr. Brawner gave the answer, he said it was 
cloth material. And I said "How many points did you give 
him for that?' and he said one. I said ‘only one?'| and he 
said 'Yes, he wouldn't give the full credit because he didn't 
say woven cloth, woven material.! %%4 | 


"And the same thing with 'breakfast.' .. - i Mr. 
Brawner said it was food in the morning, I think, some words 
to that effect. And the doctor said, no, that didn't deserve 
full credit. Full credit only comes if 700 say it is the 
first meal of the day. You have got to have an abstract on 
notion, not just your own experience, but an abstract notion << 


94/ Here the prosecutor incorrectly described the testimony. Acutally, <5 
defendant defined "fabric" as "clothes material," not "cloth." Indeed, =>. 
Stammeyer testified that had he said "woven material" or "cloth" he would nave 
been given full credit. (Tr. 344-345.) 


ha 


95/ Here again the prosecutor! s recollection was not accurate. ae 

the defendant had said "food in the morning, eggs and things"; the! rs-choic— 
gist attached significance, not to the "Food in the fgmaee Soe 5 the = 
but to the "eggs and thingc" part as suggesting that the defendant had tc 
these things down and relate them to his own experience inorder to be suze 
he has said what is correct." From all that appears, the defiendant woule 22 
received "full credit" if he had actually responded the way the prosecutor said 
he responded. (Tr. 344.) 


* 
t 
hat 

ve 


Latte voll, 
that he dr 
1 an eee 


i you will remember I esked him ‘Well, what 
tevel did he achieve, doctor?! it turned out it wa 
either the sixth or eignth. 


"Well, ladies ar tiem y kind of testimony 
you got on that, and you gov me ott estimony, too. You 
got those drawings, i U i 


"Now, another one, you remember 1 the same test, oe 
test, the doctor said he had t 

they hed squiggles and lines and gl mae he - was eee 
to draw those, ten of them Soper tcl ye fnd the doctor oe 
he rotated, fae rotat ted one. And I said, w what was the 

f that. Well, the sig “ance is that shows 

that there is ganic brain damag at is a very hard indi- 
cator of org : brain damase. Why organic brain damage. He 
caida he meant metural damage, somethins physically w rong 
with the brain, a part missing, a dead ceil, something like 
that, a lesion in the brain. 


“eae x asked the doctor how many of them did he rotate, 
them did he turn the picture a little bit. I 

row many did he rotate 90 degrees, and I think he 
how many out of those ten -- one. That is a 
, that is a hard indicator of organic brain 


"Ladies and gentlemen, then we came to that ink blot, and 
the doctor said, well, the usual thing ebout that was those 
anatomical things, and how many of them were there. Well, let's 
see, and ihe counts, and there are four. How many responses. 
Fourteen of them. Fourteen responses and four of them turn out 
to be anatomical things -- hearts or whatever it happened to be. 


"Is ‘there something unusual about that? Is a many crazy 
when he sees a heart or something else four times, four differ- 
ent Secon things or maybe the same things in those little 
? th Bey) are just 
hem? And how about 


in, 
drawings, these little ink blots. After ail 
blots of ink. Is a man crazy when he sees + 
that last one, that rocket one. He says he sees a rocket going 
off. 


"I asked him doctor, was there any Poy fired during 
that period of time that might stick in a man's brain and might 
suggest it to him. The doctor doesn't know. But there is some- 
thing explosive about a personality if he sees a rocket on a 
little ink blot. 


"Well, ladies and gentlemen, there is not mach ican 
say about that; I am not an expert. You heard the expert 
on the stand and he testified about that. 

i 

"But I can say one thing: that it is a jury decision. 
It is your province. It is your function to take that evi- 
dence and weigh that evidence and decide whether what that 
doctor said as far as you are concerneé made any sense at 
all. 


XX KKM 
"Well, ladies and gentlemen, enough for Doctor Sten- 
meyer." (Tr. 33-38.) 


The prosecutor then, with this as a base, attempted to discredit 
the testimony of the psychiatrist on the ground that the psye cha atrist had 
testified that "he relied largely on Doctor Stammeyer for Bis conclusions,” 
and 


", . . you have all heard what Doctor Stameveni con- 
clusions were, and you have all heard the bases, what <A 
bases for Doctor Stanmeyer's conclusions were. "And, 
you can consider and weigh Doctor Hammen's testimony and his 
conclusion based in significant part on Doctor Stanmeyer's 
conclusion and his psychological tests. I think you can do 
that. I think you can weigh it and you come to some very 
reasonable conclusion." (Tr. 39.) 


“~~ 


The cross-examination and the closing argument, in a case where the 


expert testimony was in conflict, was ruinous to the defense in my view. The 
question is whether it was proper. 
As a general matter, vigorous cross-examination of 


only permissible but desirable. Surely it was relevant, for example, for the 


o—2 ee eee 
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prosecutor to establish that defendant's level of education mi ght have accounted 
for some of his responses. On the other hand, the courts have established 
strict standards for prosecutors and have reversed a number of convictions whers 


the prosecutor's remarks involved inferences unsupported by the facts and 
96 / 
introduced prejudicial and essentially irreleva considerations. A recent 
decision in the insanity defense area is kine v. United States, 125 U.S. App. 
D.C. 318, 372 F.2d 383 (1967). There the Court reversed because it found 
“error both in the prosecutor's reiterated assertions -- without evidentiary 
foundation -- thet nothing organically wrong [with defendant] had been found, 


ssertions that Dr. Ruch testified he had found no organic damage, 


plainly contrary to the actual testimony given." 


"It is elementary that a prosecutor may not import 
own testimony into a criminal trial. The doctrine 

full vitality not only where the prosecutor is assert- 
a fact within his individual cognizance, but also where, 


belief or opinion 


+4 Th, 2 7, 
t testin . The prose- 


as here, the prosecutor 


tr is ‘orove 


96/ Brown v. United States, 125 U.S. App. D.C. 220, 370 F.2d 242 (1966) 
comnent that to acquit defendant of assault on police officer would leave 
police powerless to protect themselves short of martial law); United States 
v. Schwartz, 325 F.2d 355 (3d Cir. 1963) (where defense witness admitted that 
he had been dismissed from Internal Revenue Service for immoral conduct he 
identified as "falling in love with another »" comment that his testimony 
should not be believed because of his admitted "adultery" and "going into hotel 
rooms"); United States v. Bugros, 304 F.2d 177 (2d Cir. 1962) (where only 
issue was whe defendant had knowledge that drugs present in his apartment, 
repeated emp that drugs were found concealed near children's toys); 
Traxler v. United States, 293 F.2d 327 (5th Cir. 1961)(in prosecution for 
possession of untaxed whiskey, comment about highway deatn toll); Hanford v. 
United States, 249/F.2d 295 (5th Cir. 1958) (same); Greenberg v. United States, 
280 F.2d 472 (lst Cir. 1960) (in prosecution for evasion ot 1952-1953 personal 
taxes, comment that defendant paid only $17.81 in taxes during war year of 1943, 
when no evidence that $17.81 less than the amount actually owed in 1943). And 
see Vierect v. Unitie States, 318 U.S. 236 (1943) (in prosecution under Foreign 
Agents Registration Act, Court suggests without deciding that appeal to passion 
of jury would require reversal apart from other errors in case). Of course 
comment on facts not received in evidence or previously excluded are also ground 
for reversal. Garris v. United States, 129 U.S. App. D.C. 96, 390 F.2d 862 
(1968); Reichert v. United States, 123 U.S. App. D.C. 294, 359 F.2d 278 (1966); 
Johnson v. United States, 121 U.S. App. D.C. 19 347 F.2d 803 (1965 
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"It may be that the prosecuting attorney sincerely be- 
lieved in the proposition that when organic impairment of the 
brain is not shown by physical examination a cone ion of 

ge may not be based on psychological tests. How- 
a_pronosition of mes ne and cannot! be asserted 
the prosecutor to the jury urless it has some evidentiary 
foundation." . at 394 (footnote omitted). 


i 
— | 
| 


In addition, the Court noted another relevant aspect of the prosecu- 

tor's actions that was of "concern," though the Court was not obliged to decide 
| 

whether it alone would warrant reversal. The prosecutor "reiterated" that the 


ts were not diplomates of the Anerican Board of Neurology and 


| 
The Court said: 
i 
", . . Assuming that the prosecutor acted properly in 
eliciting testimony defining the witnesses! qualifications, 
we sce no warrant in this case for his stressing to the 
jury, through summation, that the testifying psychiatrists 
were not diplomates where there was no contrary psychiatric 
testimony. The arcument ca: d L 
experienced ¢ 1 r 4 ifferent 
conclusi 
it should lave : a wie) form of 


by the Gov 1e the burden of proof. 


"11/ We do not now consider the problem that may arise in a 
case where the Government impliedly challenges as inade- 
quate the psychiatrist furnished to defendant," Id. at 397. 
I note preliminarily that the case at bar does involve the 


problem set aside in the Court's footnote -- that is, this ik in substance 
| 


"a case where the Government impliedly [to put it most conservatively] 
challenges as inadequate the psychiatrist furnished to defendant." But 


beyond that, it seems to me that the actions of the prosecutor should be 


judged to fall within the proseriptions of the King decision); When the 


prosecutor asked the jury, for example, whether a man is 


"crazy when he sees a heart or something else four times. . . 


or maybe the 


same things in those little drawings, these little ink blots" ~- when he added 


| 
| 
that "[a]fter all, they are just blots of ink" -- he was deriding both the 


30- 


se "little ink blots" can be of any use and also the way in 
se nay G Ink DLOUS a © 


ich the psychologist read the test. And that 3 c also of the treatment 


prosecitor accorded ; bit of the testimony as to the other tej;ts. 


a 


a correct reading of the prosecutor's message to the 
jury, then he was, in the language of King, “asserting a belief or 
opinion that is properly the subject of expert testimony," and making an argu- 
ment thet "carried! the implication that a more experienced expert might or 
a different conclusion." But "if there was any basis for 
such an implication it should have been adduced in the form of testimony pre- 


sented by the Government, which had the burden o 


d 


proor." 


ecutor in terms of the jury's "common sense 
judgment" about the significance of "little ink blots" is likely to be very 
persuasive without regard to whether or not it has any relation to truth. 
For all I know, and for all I mow the prosecutor kmew, every experienced 
clinical psychologist in the country would read these tests in substantially 
the same way that Dr. Stammeyer did. But if one dissects the tests question 
by question and appeals to the "common sense" of the jury as to whether the 
defendant's answers did not seem entirely normal, "common sense" may teach 
a different lesson, simply because "common sense" is not the relevant piece of 
intellectual equipment. That is evidently so, for example, with respect to 
the Rorschach Test. 
"Rorschach's final series of ten ink blots has been 

interpreted by thousands of individuals, the young and the 

aged and the sick and the healthy, so that definite diag- 

nostic criteria have been established. %~ is really astound- 

ing how much a skillful Rorschach technician can tell about 


a patient that he has never seen, merely from analyzing his 
test responses. 


"Certain of the diagnostic criteria could have 
easily anticipated. It is not surpr that confirmed 
hypochondriacs have a tendeney to fiscera and X-ray 
films in many of the blots, and that some Woscessie 
cumpulsive personalities, with their passion for detail, 
ceutiously give part responses cather than boldly fan- 
tasying whole figures. However, the findines cannot all 
be _put_on this common-sense basis Many are purely en 
eal, havine been established only after much clin i 
ence with the test. The fact that sensitivity to the dart ker 
shades of gray is related to a tendency to depression, and 
that interpretations based only on the position of a detail 
rather than its form are typically schizophrenic, can be 
glibly accounted for only by those post hoc hoc theoreticians 
who are found in every branch of science. ST Guttmacher and 
Weihofen, Psychiatry and the Law (1952), 22 (emphasis 
supplied) . 


I take it this was what Dr. Stanmeyer was trying + 


r 
a 


effort eal with the cross~examination relating to ° significance o 


c blots (supra p. ¢ ht th 1@ effort met 


Finally -- and I suggest this is a consideration of} importance -- 


evidently the government employs testimony based on psychological tests 
when it is favorable to the prosecution. Thus, in United Stetes v. Eichbers, 


UeSeesppeD Commas F.2d ___(Jammary 21, 1971) (slip oD. p. 5), 


"(t]he government . . . presented the testimony of a clinical psycholog 


who had tested appellant in 1967." If it is the case that the United 


| 
States attempts to persuade juries that these tests are ne epie when they 


tend to disprove mental illness -- and perhaps even through the United 


States employee whose expertise the prosecutor sought to impeach in the case 
at bar -- I suggest that the United States should not be heard to say the 
| 


next day that the tests are quite unreliable when they tend +o establish 


mental illness, 


Of course, the problem arguably should be laid aside in this 
on the ground that defense counsel did no*, object. On the other hand, 
one reviews ‘the record in terms of damage to the defendant's case, one is, 

I think, much more likely to find it here than in the fact that the psychis- 

. terms of "causal relationship." As to whether, 
was serious ojudice, the actions of the prosecutor should be held 
it could be ar that defense counsel could have rehabilitated the witnezs 
by skillful re-direct. ‘f have no doubt many defense counsel would have tried, 
and perhaps something could have been accomplished. But the "common sense” 
approach seems to me to have such a formidable impact that I am rather 
dubious that a really effective counter is available in the absence of 
exceptionally adroit and experienced witness. Moreover, es this Court 
in Kine: 

"On a nerve-center issue we are more likely to 

hold the prosecutor to account. Cross v. United 

States, 122 U.S.App.D.C. 283, 353 F.2d 454 (1965). 

The prejudice digs in and holds on. . . ." 373 F.2d, 

at 396. 

I should not leave the subject without making plain that I do nc: 
believe, and accordingly do not mean to suggest, that the prosecutor's actions 
were in any respect unethical. Neither the King decision nor any other thet 
I have discovered are directly in point; so he was not transgressing any 
established rule. And it is fair to argue that this type of cross-examine-ion 
is no different from the cross-examination of other sorts of experts as to 
which no question has ever been raised. The issue, accordingly, is not 


whether the prosecutor abused his office in any subjective sense, but rather 


whether, considering all relevant factors, this type of attack on the testinony 


of clinical psychologists should be declared to be impermissible. 
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C. The Obliration Of Psychiatrists To Inauire 


Into Relevant Recizsis Cf 


Personal Historv.: 


Finally, I take note of a question raised by the record and also by 


the medical records that this Court ordered be made a part of 
but I will not discuss the matter at length because in similar 


a panel of this Court declined to grant relief. 


the file; 
| 


| circumstances 
| 


The question, broadly stated, is whether some sort of judicial 


action short of an affirmance should be taken where it appears 


the psychiatrists who testified did not take steps to verify o 


‘likely that 


r disprove 


assertions made by the defendant to them about his past life where those asser- 


tions, if true, might have affected the psychiatric evaluation 


the other hand no point was made on this score by defense coun 
In the case at bar, all experts agreed that defendan 


They also agreed that, apart from epilepsy, defendant suffered 
oY 


but where on 


? 
sel at the trial. 

| 36/ 
tt had epilepsy. 


| from a mental 


illness. However, the prosecution experts were of the view that the charac- 


ter of the illness was such that it had no relationship to the 


focus of the experts' testimony, by and large, was not upon ep 
upon his "explosive personality" disorder. 


There is, however, evidently a type of epileptic att 


erime. The 


filepsy, but 


ack that involves 


the commission of acts of violence. So one of the Government experts, Dr. 
| 


Platkin, testified in Simpson v. United States, 116 U.S. App. D.c. 81, 320 F.2d 


803, 807 (1963): 


%/ E.g., Tr. 316-317, 464, 494, 507-508, 536. 
97/ Ibid. 


instead of having 
the conventional epilepsy seiz: vynich most people 
have heard about . .. they have periods when they 
become extremely disturbed, very aggressive, very 
violent and perhaps destructive. This might last for 
five minutes and it might last for ten minues or fif- 
teen minutes. They come on rather abruptly and may 
be over a period of a minute and they disappear in 
pretty much the same way and the patient is completely 
unaware of such an episode, completely unaware of what 
happened in that period of time." 


Similar testimony was given in this case by Dr. Stanmeyer for the 
defense. He said: 


"I think by acting explosively, in Mr. Brawner's 
case, it would be encompassed in two different types 
of explosiveness. I believe the one type of explosive- 
ness results directly from his organic condition which 
casuses these convulsive seizures. As a result of this 
destruction of the brain, there is actually explosive 
behavior." (Tr. p. 331.) 


Though he then said that appellant's personality disorder was 
"more significant to Mr. Brawner's condition as it relates to this offense," 


and that he wanted "to differentiate this [type of explosiveness] from the 


epileptic attacks," the court asked Dr. Stammeyer "[w]Jhat evidence" he had 


of epileptic attacks. Ibid. Dr. Stammeyer replied: 


"Mr. Brawner spoke of an incident in his life when 
he would be walking along and would suddenly be alert to 
the fact that he was at some place, a strange place, and 
he had no awareness of how he had arrived there. Another 
time he was with his young lady friend and he apparently 
tore off his clothes and ran out in the street in the nude. 
And another time he attempted to hang this yound lady friend, 
again without any awareness of it; only sort of becoming 
aware at the moment after, and being unaware of what he was 
doing prior to that." (Tr. 331-332.) 


The court then established that the doctor really didn't know if 


those things were true or not. 
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"THE COURT: This is what he related to you in these 
conferences? 


"THE WITNESS: That's right. 


"THE COURT: Is there eny other source of your infor- 
mation? 


"THE WITNESS: Excuse me. 
"THE COURT: Go ahead." (Tr. 332.) 


The psychiatrists did not mention these episodes in the appellex<'s 


life. But they knew that appellant had related not only these occurren 


but also another more bizarre event that Dr. Stanmeyer referred to elipt::elly 
98/ 
as "sadistic things," for they are reflected in the medical records. 


The want of information is disquieting. What would the impact c= 


defendan'ts girl friend and it did indeed appear to be true thet at one 


time he "tore off his clothes and ran out in the street in the nude," anc 


98/ While one can surely understand Dr. Stanmeyer's reluctance to give t= 
details, the Court should know with more precision what he had in mind. = 
take it that the episode is reflected in the following paceeee of the "Metical 
Staff Conference Diagnosis," July 3, 1968, p. 2: 
| 
"He states that since his adolescence he has had spells and 

gives as an example he would be walking down a street and suddenly 

would find himself in another place. He sometimes can tell when 

these spells are coming on, because he begins to feel dizzy. He 

states that he sits down or smokes; sometimes he can fight these 

spells off. In discussing his relationship with his previous fiance:, 

he describes behavior and feelings as follows: He became obsessed 

with the idea that she was running around or going out with someone 

else and on several occasions he beat her rather badly, although he 

had no proof of her unfaithfulness. He states that on one occasion 

he started to hang her, because he was angry and because he had never 

seen a dead person before. On another occasion, he tied her up and 

then pulled out the hair from her genitalia with a pair'of pliers. 

He states that after some months she broke off from him," 
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that at another time "he attempted to hang her," and that at another 
tine 
Nor can one be confident that facets such as these -- if they were facts -- 
would not have affected the psychiatric testimony. They would reflect 
"extremely disturbed, very aggressive, very violent, and perhaps destructive” 
behavior, to borrow Dr. Platkin's phrases in his Simpson testimony. £4, 
as Dr. Platkin also said there, "[o]ne of the most important [methods], of 
course," "used by psychiatrists to determine epileptic equivalent" "is 
the history," for {a]lmost invariably when an individual presents himself 
with this kind of problem he has a history of such episodes in the past 
and the history, of course, has to be confirmed. . . ." 320 F.2d, at SC7. 

In such circumstances, a strong argument could be made in favor of 
a remand for a hearing to determine whether appropriate inquiries had been 
made -- almost certainly they had not been made by St. Elizabeths since they 
are not reflected in the file; to make the investigation if none had teen 
made; for a determination by the district court whether the results of the 
investigation might have affected the outcome of the trial; and for the grant 


99/ 
of a new trial if justice requires. 


99/ Cf. Williams v. United States,102 U.S. App. D.C. 51, 250 F.2a 19 (1957); 


"If the psychiatrists require more information about the 
defendant's background and history than they can obtain from 
him, an investigation should be conducted to obtain such infor- 
mation. If there is reason to doubt the accuracy of informa- 
tion supplied! by the defendant or his family or friends, the 
information should be checked by investigators. . .. 


"Indigent defendants of questionable mental capacity are 
obviously in no position to conduct these inquiries and what- 
ever others may prove necessary. Their court-appointed attor- 
neys are given no funds for the purpose. If the relevant facts 
are to be presented to the court, therefore, it must ordinarily 
be as a result of inquiries instituted by the Government. .. ." 


See also Blunt v. United States, 100 U.S. App. D.C. 266, 244 F.2d 355, 364 
n. 23 (1957); H 
f OW () @) 


| 
However, precisely this course was urged by Chief Judge Bazélon in 


dissent in tne Simpson case. The ma 


rejection of the position. But in Simpson, as hez 


no point of the matter during the trial; and perhars the majority concluded 
| 
that, as to a matter like this that defense counsel could have attempted to 


i 
| = 
correct, no relief should be accorded unless it is clear that! counsel tried 


but failed. I do not personally agree with that view, at least as applied to 
| 
the facts of this case where there was such a sharp conflict in the exvert testi- 


mony. I suggest, moreover, that since judicial exhortations respecting the 
necessity of fully informed expert testimony may have been unavailing, the 
| 


imposition of an occasional sanction in a close case might have a salutory 
| 
affect, In any event, while IT am obliged to 127 nis decision 


closely in point that I have found seems to look the other way, I suggest 


that the matter may be weighed in combination with the question respecting 


| 
the impact of the prosecutor's handling of the testizony of the clinical 


psychologist. 


CONCLUSION 
The office of a "conclusion" of a brief is generally to state with 
precision the relief requested. Not only am I without a client with a stake 


in the outcome, but to the extent that this brief my be of any use to the 


Court it will doubtless be simply by way of identification of relevant con- 
siderations and authorities. Still, I have not abstained from expressing 

i 
my own views, for I doubt that I could have written an intelligible brief 


otherwise. Accordingly, I conclude by summarizing them swiftly. First, the 
| 


rule of law should not be modified in the present case, but in the next cass 
respecting impairment «f behavior controls, the Court sicu 
the rule should not apply to narcotics addicts and 

without medically definable mental :‘ ss Second, the instruction shewld 

the general direction of Chief Judge Bazelon's principal rec¢crmeniz- 

tion in Eichberc. ‘Third, tions i nd arguments should be called lor 

respecting the constitutionality of the new statute shifting the burden of sroof 

on the insanity issue. Fourth, in any event the judgment in this case 

be reversed on the basis of the cross-examination and closing argument 

the psychological test evidence, and the Court should declare for purpo 

the reversal that it is the obligation, not merely of defense counsel, 

of the prosecutor and the government psychiatrists testifying on both sides to 

insure that reasonable efforts have been made to verify relevant assertions by 

the appellant ss to his personal history. 

I thank the Court for giving me the opportunity to participate in <his 
eding. 


Respectfully submitted, 


William H, Dempsey, Jr. 
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Gentlemen: 

The Court has directed me to request you to be prepared 
to discuss the following: 

1. In this case all four expert witnesses testified on 
the issue of "“preductivity." See Transcript pp. 335-36, 

464-65, 506-07, 539. But see bench colloquy at 314-15. 

Assuming arguendo that this testimony violated the rule of 
Washington v. United States, 129 U.S.App.D.C. 29,!390 F.2d 

444 (1967), is the Washington rule a viable Gevice for limiting 
the role of the expert and preserving the ultimate question of 
criminal responsibility for the jury? Would it be more eiiective 
simply to eliminate the separate inquiry into productivity from 
our test of responsibility? See United States v., Eichberg 

(No. 22,820, decided Jan. 21, 1971) (slip opinion| at 15-17) 
(concurring opinion). 

2. What are the theoretical and practical differences 
between the Durham-MecDonald test of criminal responsibility, 
the ALI test, and the various other tests that have been 
proposed in recent years by courts and commentators? 


Should ithe Durham-Mcbonald formulation be retained 


Should the ALI formulation be adopted? 


rome S a McDonald definition of "mental 
disease cr defect 3 plied to the ALI formulation? 


6. If a defendant 
should a test of criminsz CREEL NOY distinguish 
physiclogical, .emotiona al, and cultural sources of 
impairment? See Transcri nO 477-79. Is it 
appropriate te . responsibility to the 
medical model of mental i ee United States v. Bic: 
suvra, Slip opinion at lL 


Ue ASE the SOOULUS of psychological tests such as 
Rorschach test 'ibe admissible in evidence? If so, What kin 
testimony is necessary appropriate in oréer to put the 
results in proper pers tive? See Transcript pp. 318-329, 
342-350, 413-452. 


&. Have we Gevarted in practice, if % in ti , from 


the rule that the government has the bur proving cx 
U 


responsibility beyonGé a reasonable dou Inited States 


Bichberg, supra, slip opinion at 6-13. 


9. Would it be sound as a matter of pclicy to abolish the 
insanity defense? Possible as a matter of law? If so, what 
are the possible alternatives? Should the issues presentiy 
treated under that heading be subsumed under the inquiry ints 
mens rea? Should we reconsider the possibility of "diminished" 
or “partial responsibility? 


Leave is hereby given to you to file supplemental merorand 
if you choose to do so. 


Sincerely yours, 


Nathan J. P 
Clerk 


Tasue 1.—Persons found not guilty by reason of insanity 
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*Source: Administrative Office of the United 8 


ENGI? = not guilty by reason of insanity in this and subsequent tables. 


{The fiseal year preceeding 


vin Durham v. United Slates. Prior to 


this year, insanity patients were not recorded separately from all other prisoner 


AUICNIS AL dant Luzapetns Mospital. 


Tare 2.—NGI admissions to Saint Elizabeths Hospital, by crime charged 


U.S. District Court, FY 195:°-1965 


Crime charged 


Number | Percent 


14.7 


Robbery. ...-., 
Aggravated assault. 
Housebresking.. 
Grand larceny. 
Forgery... 

Auto theft. 
Narcotics. ... 
Other fclonies.. 


Total. ...-.------2-- 


Source: Saint Elizabeths Hospital. 


Court of General Sessions, FY 1058-1065 


Crime charged Number | Percent 


sion of prohibited weapon, 
Untawizl entry... 
Sox offenses... — 
Destroying private or movable 
property 
Threat. 
Other U.S. offensest. 
Drunk and/or disorder: 
Trafic violations. 
Other D.C. otfensest..........20-- 


Total. .......-----e-eee = 


*Earliest year for any separately recorded not guilty by reason of insanity admission. 

1 U.S. offenses,” in this and following tables, are misdemeanors prosecuted by the United States Attor- 
ney for the District of Columbia, See 23 D.C. Code § 101 (1951). 

3"D.C. oSenses,” in this and following tables, are misdemncanors prosecuted by the Corporation Counsel 


of the District of Columbia. 


See 23 D.C. Code § 102 (2961). 


Tanty 3.—Persons found NGI, by crime charged 


(U.S. District Court: fiscal years 1954-1905) 
——-——___. $$$ —___|___ 
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in CSCS ee et 
terminated* 


Number | Per¢cnt 


53 
16 
25 


Manslaughter 
Robbery... 
Aggravated 
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Narcotics.....-- 


Totals... 


Ce 


*Source: Staff computations based on data maintained by the Administrative Oflice of the United States 
Courts. 
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Tasty 4.—Psychiatric diagnoses of NGI admissions to Saint Elizabeths Hospital 
I 

———————————————————————— ee 

U.8. District Court,! Court of General i 


FY 1954°-1965 Sessions, Total 
Psychiatric diagnosis FY 1958*-1965 


Number | Percent | Number | Percent | Number | Percent 
a = 

Organic disorder...... = 10.7 
Schizophrenia... (40,3 
Other psychoses... : . 24 
Mental deficiency. . 11.9 
Psychoncurotic... . 14,4 
Personality disorder. ‘ (23.9 
Without mental disorder | 6.6 
——s —— _—_————. 

ete 


Source: Saint Elizabeths Hospital. 
*Earllest year for any separately recorded not guilty by reason of insanity admission, 


Tapuy 5.—Incidence of personality disorder among persons found NGI 
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Source: Saint Elizabeths Hospital. 


TaBLe 6.—Psychiatri¢ diagnoses of NGI admissions lo Saint Elizabeths Hospital, by crime charged 
(U.S. District Court, fires years 1954-1965) 


Psychiatric diagnosis 
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Source: Saint Elizabcths Iospital. 
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Tasie 7,—Psychiatric diagnoses of NGI admissions to Saint Elizabeths Hospital, by erjme charged 
(Court of General Sessions, fiscal years 195-1965 
Psychiatric diagnosis 
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Source: Saint Elizaboths Hospital. 
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‘hree patients charged with assault with intent to rape have been removed fon Source: Saint Elizaboths Hospital, 
“aggravaced assault" category, where they appear in Tables 2, 3, and 6 above, 
H placed in the “other sex offenses” category. This was necessary for purposcs of 
parison in Table 9. i 


TaR.E 9.—Comparison of length of cominitment of felony NGI patients until first release with time served by felons in prison 

served in months 

Felons sec from prison 

Crime 

1, Patients re a igs 2 
SS - | D.C.3 (1904: Nationalj 

Persons | Median time} Persons | Medion ti Persons Median time (1960) 


2 23.1 47.3 59 Not reached]. .-| More than 180 mo. 
58.0... 

Not reached 
20.7 . Not reached.... 
Not reached... 
Not reached 
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33.4... ee eeeeeene ee 


§Source: Federal Burcau of Prisons, National Prisoner Statistics, Characteristics ¢f 
se are excluded, StatePrisoncrs, 1950 (1965). 
iby Donald L, Miler, Supervisor, National Prisoner “Not reached” indicates that the median releaso time cannot be calculated because 
Sept. 15, 29 This and other 1904 50 percent of the paticnts had not yct been released as of Dec. 31, 1965. 
similar to the Burean of **Includes embezzlement sng iraud us Weil us iugesy. 
cs of State Prisoners, 


Taney 10.—Length of commitment of misdemeanor NGI patients from D.C. Court 
of General Sessions 


[Admissions for fiscal years 1958-1965) 


Median time served in months 


\Crime charged Patients released as of All misdemeanor patients 
Dee. 31, 1965 


fa a 
Persons | Median Persons | Median time 


Simple assault. 

Petit larceny. =~ 

Carrying deadly weapon or possession of pro- 
bibited weapon, 

Unlawiul entry 

Sex offenses... 


Not reached* 
45.0 
18.0 
Moro than 60 
5.0 


Other U.S. offenses. . 
Drunk and/or disorderly. 
Trafic violations... 
Other D.C. offenses 


aaRnwace 
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*Not reached’? indicates that the median release time cannot be calculated because 50 percent of the 
batients have not yet heen released. 


Source: Saint Elizabeths Hospital. 
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L SUVMARY OF CRIMINAL DEFFNDANTS, FISCAL YEARS 1958-1970 
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posed of by posed of by either by posed of by of by verdicts of of by verdicts of 
conviction pleas of court or by verdicts of not guilty (Does not guilty! by 
(totel ‘of guilty jury (Total guilty not include Col. 9 reascn of insenity 
Trials) prior to F.Y. 1962 (Total of Cols. 
10 & 11) 
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guilty by reason of insanity for the fiscal years prior to 1962.) 
Subsecuent to fiscal 1961 - Table 4, U.S. Attorneys Statistical 
Reports, 
(Note: Subsequent to fiscal 1961, trials include verdicts of 
now gvilty by reason of insanity). 
Col. 7 '- By deducting verdicts of not guilty listed in Table 2, 
from total trials listed in Table 4, U.S. Attorneys 
to wne Statistical Reports. 
Col. &'= Table 2, U.S. Attorneys Statistical Reports 
Col. ¢'- Compiled by the Office of the U.S. Attorney for the 
ury, listed in District of Columbia 
tical Reports do : 
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SUMMARY OF ARGUMENT 
ISSUES PRESENTED 
Many briefs have been filed in this case) urging a 
new standard for the insanity defense. The brief that 
follows deals rather with the administration of the insanity 
defense. It urges the Court to take steps beyond a recon- 
sideration of the standard to assure the more| successful 


service of the goals sought to be served through the defense. 


| 
The specific issues discussed are: 
| 


(1) In the District of Columbia, a defendant who raises 
the insanity defense is examined at John Howard Pavilion at 
St. Elizabeths Hospital and, if found not guilty by reason of 
insanity, returned to the same building. The doctors at St. 
Elizabeths, knowing that a decision that a man is mentally 
ill may lead to his return to the Hospital, may, consciously 
or unconsciously, decide a man is not mentally ili simply to 
insure that he is not returned to the Hospital. The brief 


recommends that the Hospital be barred from one or the other 


| 
of its functions and argues that the due process clause re- 


quires such a separation. | 
(2) Even if the Hospital continues to perform examina— 
tions, steps do need to be taken to insure adequate staffing 
to permit the kind of thorough examinations this Court has 
sought. The examinations performed at the time of Mr. 
Brawner's examination in 1969 were gravely inadequate. 
(3) Juries in insanity defense trials are likely to 


be confused as to the role they are expected to perform. 
| 
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The brief suggests instructions that might be given at the 
outset of every hearing on the defense. 

(4) Defense counsel and attorneys from the United 
tates Attorney's Office often appear confused and ill-in- 
formed about this Court's decisions regarding the insanity 
defense, about the examination process at St. Elizabeths, and, 
not surprisingly, about the whole subject of mental illness. 
The brief suggests that the Court, perhaps through the Ju- 
dicial Conference, seek to improve the information available 
to attorneys. 

(5) The vast majority of insanity defense cases are 


tried largely on stipulated facts before a judge without a 


jury and bear, a close resemblance to the taking of pleas of 


guilty, with the judge entering a verdict of not guilty by 
reason of insanity after a very brief hearing. The brief 
discusses this matter in part largely to provide information 
to the Court about a practice that rarely comes to its atten- 
tion but has nevertheless an important bearing on the admini- 


stration of justice. 


ARGUMENT 


INTRODUCTION 


Several versions of the insanity defense are under 
consideration in this case. The purpose of this brief is 
to suggest that much more is needed than a reformulation 
of the test before the defense can operate in this juris-— 
diction in a manner that will provide a fair hearing to 
defendants raising the defense and that will serve satis-— 
factorily the functions we envision for the insanity defense. 
Specifically, the diagnostic process at St. Elizabeths Hos— 
pital needs to be greatly improved, the conflict of inter- 
ests of its staff in performing their diagnoses needs to 
be eliminated, the jurors need to be provided more adequate 

| 


information at the beginning of an insanity hearing about 


the standard they will be expected to apply and attorneys 
in criminal cases need to be provided information on the 


. - es 
insanity defense and what is expected in a hearing on the 


defense. | 
| 


Some of these matters are ill-suited for resolution 
through a reversal of the judgment in the present case; 
some may indeed be beyond the power of the court to re- 
solve through any single decision. If, however, the Court 
fails to take such steps or help to see that they are taken, 


I fear that it will make little difference which version of 


the insanity defense it chooses to adopt. 


A secondary purpose of the brief is to bring to the 
Court's attention the special problems of the defense in 
the large number of cases in which it is raised before a 
trial judge without a jury. Partaking greatly of the 
character of the plea-bargaining system, such cases pose 


grave questions about the operation of the defense in this 


jurisdiction. 


I. Problems Posed in Contested Insanity Defense Trials 
Such As That in the Case at Bar 
oes se Ste en ene ase at Bar 


A. The Diagnostic Process at St. Elizabeths 


Today virtually all defendants who raise the insani- 
ty defense in the District of Columbia have been examined 
before trial at John Howard Pavilion at St. Elizabeths 
Hospital, pursuant to a court order under D.C. Code sec- 
tion 24-30l(a). Unless the Court adopts a standard under 
which psychiatric testimony is substantially irrelevant 
or takes steps to alter the practice, it is likely that 
courts wiil continue to send to John Howard for observa- 
tion almost all men who seek a psychiatric examination. 

The examinations at John Howard are of much more cri- 
tical significance in the lives of those examined than 
may appear. , Though technically merely advisers to the 
Court, the Hospital doctors effectively make the final 
decision in the vast majority of insanity defense cases. 


I= the Hospital certifies a defendant as not mentally ill, 


he will in the great majority of cases abandon his effort 


to establish an insanity defense, even though there may 
well be other psychiatrists, equally competent, who would 
believe him seriously ill. Even if the defendant does 
seek and obtain an outside psychiatrist and does succeed 
in obtaining a favorable view from him, he is almost cer-— 
tain to be convicted, among other reasons, because the 
doctors at John Howard appear to judges and juries to be 
so well-informed. (See discussion in United eas Vv. 
Schappel, __ U.S.App.D.C.__,_F.2d __ (No. 23550, June 3, 
1971).) On the other hand, if. the Hospital certifies the 
defendant as ill, the U.S. Attorney's Office will normaliy 
be willing to acquiesce in a court verdict of not guilty 
by reason of insanity and the man will be returned to the 


Hospital. (See Part II, infra; see also Chambers, A Re- 


port on John Howard Pavilion at St. Elizabeths Hospital 


(1969), copies of which were filed with the meen to file 
this brief.) In short, in this jurisdiction, it is rare 
indeed that a man is found not guilty by renee of insanity 
unless St. Elizabeths certifies him as ill. tf found not 


guilty by reason of insanity and returned to the Hospital, 


he may well spend far less time in custody than if he had 


i 
been sent to Lorton. Conversely, because commitment is 


| 
open-ended, he may spend far longer than the maximum he 
could have received for his crime. In either event, the 
Hospital staff has been entrusted with enormous power and 


responsibility. It is my belief that the Hospital is 
structurally incapable of handling its power responsib- 
ly and that; the Court should take steps to alter the pre- 
sent arrangements. 

1. Under Current Practice at St. Elizabeths, a 

Defendant Who Is Found Not Guilty by Reason 

of Insanity Is Returned to the Very Building - 
John Howard Pavilion - to Which He Was Committed 
for Pre-Trial Examination. This System Creates 
Conflicts of Interest That Deny a Defendant Due 
Process of Law when His Insanity Defense Is Re- 
jected on the Basis of Adverse Testimony by 
Hospital Staff. 

Under current practice at St. Elizabeths, a defendant 
who is found not guilty by reason of insanity is returned 
to the very building - John Howard Pavilion - to which 
he was committed for pre-trial examination. I believe 
that this system results in a denial of liberty without 
due process of law to anyone found guilty after a trial 
in which a St. Elizabeths doctor has testified adversely 
to his defense. The twin perniciousness of this system 
is well-illustrated in this very case. 


First, if a Hospital doctor testifies that the defen- 


dant is not mentally ill, the factfinder--judge or jury-- 


may quite justly fear that the Hospital will promptly re- 


lease him if he is found not guilty by reason of insanity. 
They may thus return a verdict of guilty even though they 
believe the testimony of other doctors at the Hospital or 
outside doctors that the defendant is seriously ill and 


deserves acquittal. In the Brawner trial, Dr. Platkin and 
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| ee 
Dr. Weickhardt, both of whom held supervisory ;positions 


at the Hospital and both of whom testified adversely to 


the defendant, may well have appeared to the jury to be 


likely to order the defendant's release if he were found 


not guilty by reason of insanity, either out of pique at 
the jury's rejection of their testimony or out of an 
honest, professional belief that the defendant, if danger- 
ous, was not dangerous by reason of iliness.* The Hospi- 
tal is in fact unlikely to have released Mr. Brawner imme- 
diately, but it is the appearance to the jury, not the 

| 
true practice, that is critical. | 


Second, the doctors who examine a defendant at St. 
| 


Elizabeths may be influenced, consciously or unconsciously, 


in making their diagnosis by the prospect that the defendant 


will be returned to them if found not guilty by reason of 
insanity. Given the elusiveness of the notion of mental 
| 


illness,**a doctor may unconsciously resolve a close case 

| 
* In cases such as these, the defendant faces) an uncomfor- 
table dilemma in deciding whether to have the, jury instruc— 
ted on the consequences of a verdict of not guilty by reason 
of insanity. (Lyles v. United States, 103 U.S-.App.D.C. 22, 
254 F.2a€ 725 (1957) (holding that defendants are entitled to 
such an instruction):) If he fails to request the instruc- 
tion, the jury may well assume that if they find him not 
guilty by reason of insanity, he will necessarily go totally 
free. On the other hand, if he does request the instruction, 
the jury will be even more likely to conclude that the Hospi- 
tal doctors will play a role in deciding his future. 


**See Menninger, The Crime of Punishment (1968); Note, The 
Language of Involuntary Mental Hospitalization: A Study in 


Sound and Furv, 4 Journal or Law Rerorm L195 (i971). 


not on medical grounds but on the grounds that the de- 
fendant would pose difficult control problems for the 
Hospital, that the doctor feels that he has little avail- 


able to him to treat the defendant or even that the treat- 


ment wards of the Hospital are overcrowded.* In this case, 


Mr. Brawner's hot-temperedness, his so-called "explosive 
personality," may have subtly affected the judgments of 
Dr. Platkin and Dr. Weickhardt in their conclusion that no 
relation existed between his illness and his crime, since 
those two doctors were in charge of insuring the security 


and tranquility of John Howard Pavilion. 


* There was one striking statistic that illustrated to me 

the elasticity of the notion of mental illness and the 
Opportunity for extraneous factors to be taken into account. 
In 1969, when I worked at the Hospital, John Howard Pavilion, 
which then handled only males accused of felonies, founda 
around 20 to 25 percent of those it examined mentally ill, 
whereas West Side Service, which handled males accused of 
Misdemeanors, found 99 to 100 percent ill. (Chambers, Report 
at 23.) Though many medical factors can account for part of 
this discrepancy, it seemed to me that sometimes consciously, 
sometimes unconsciously, the John Howard staff was affected 
in its diagnostic process by the fact that if they found a 
man ill he was very likely to rely on the defense and that 
their continuing influence with courts and the U.S. Attorney's 
Office depended on self-restraint in the number found ill. 
West Side, by contrast, had no such practical constraints on 
its diagnoses, since few of those charged with misdemeanors 


ants fourd not guil For a discussion 
oz the way extraneou come into diagnoses, see A. Ban- 
Modification 3 (1969). 


The Hospital staff itself has from time to time been 


troubled by this conflict. Dr. Winfred Overholser, a dis- 
tinguished former Superintendent of the Hospital, once 
wrote to a District Court that had requested |the Hospital 
to examine a person alleged to be a sexual psychopath, 
stating that his staff "was extremely busy taking care of 
the patients who are already here." Dr. Ovetholser then 
| 
went on: 
Another point of propriety is one that I 

should like to raise, namely, whether it jis pro- 

per that physicians on the staff of St. Hlizabeths 

Hospital should be called upon to determine whether 

a person not now in the Hospital as a patient should 

be examined by them to determine whether he should 

be sent to the Hospital. In civil cases|I am sure 

that a question of this sort would be raised and I 

wonder whether it is entirely proper, whether legal 

or not, to make such an arrangement in a|criminal 
case.* 

The decisions of the Supreme Court, this'court, and 
other federal courts make clear that those in public posi- 
tions who make decisions affecting individual or corporate 
interests must be truly impartial. Under the due process 
clause, judges may not receive part of the fines they levy 

| 
(Tumey v. Ohio, 273 U.S. 510 (1927)), nor may Commissioners 
of federal commissions sit on cases in which' they have so 

{ 
committed themselves publicly to a position that they are 


*United States v. Allen, Crim.No. 438-60 (D.D.C.1960), quoted 
in R. Arens, Make Mad the Guilty 72 (1969). 


unlikely to be able to listen objectively or to give the 


appearance of objectivity. (Texaco v. FIC, 118 U.S.App. 


D.C. 336, F.2d 754 (1964); Amos Treat & Co., Inc. v. SEC, 
Oe ENC Ve SEC 


113 U.S.App.D.C.100, 101, 306 F.24 260, 267 (1962).) Under the 
Supreme Court's decisions, due process requires not merely 
the prevention of "actual bias" but beyond this, the prevention 
of "even the probabilicy" of bias. in re Murchison, 349 U.S. 
133, 136 (1955). 

So likewise due process requires that government doc- 
tors whose word carries such enormous weight be in a posi- 
tion to render judgments unaffected by factors irrelevant 
to the question they are asked. I have found no cases that 
deal with this precise question in this or other jurisdic- 
tions.* Although the judicial system normally relies on 
cross-examination, rather than disqualification, as its 
method for attacking the credibility of biased witnesses, 
the doctors here, as witnesses, are in a unique position 
and disqualification seems the only appropriate remedy. 
Pirst, they are provided by the Government and the Govern- 


ment is held to high standards of fairness in its handling 


*Judges are not the only persons barred from participating 
ina proceeding because of partiality. An attorney may 

not hold or acquire an interest in the subject matter of a 
litigation which is adverse to his client. Marsh v. Whit- 
more, 21 Wall. 178 (1874); Baker v. Humphrey, 101 U.S. 494 
(1879) . Nor May an attorney represent a client whose inter- 
ests conflict with those of a former or current client. 
United States v. Kegley, 8 F.Supp. 327 (S.D. Cal. 1934), 

in re Patterson, 172 F.2d 966 (CA 9th 1949). See generally 


28 ALR 3rd 389, 17 ALR 3rd 835, 51 ALR 1307. 


of criminal cases. And, second, as shown above, their 
findings, especially when negative, are so aren rejec- 
ted by judges or juries that can be properly held, because 
of this de facto power, to the standards of impartiality 
to which we hold the judges themselves. 
Accordingly, the Court in this case might hold that 
the defendant, Archie Brawner, has been denied his liberty 


without due process of law through his conviction based in 


Dart on the adverse testimony of St. Elizabeths' psychia- 


trists. In the last two years, St. Elizabeths has taken 
steps to alleviate the conflict posed in cases such as Mr. 
Brawner's, but these steps do not appear to g0 far enough. 
For males like Mr. Brawner, there is now a diagnostic staff 
within John Howard that does not participate in treatment. 
On the other hand, for women, the same staff persons per- 
form both diagnosis and treatment, and, as before, for men, 
examination and treatment are in the same building, even if 
with different staffs. Moreover, the Acting Associate 
Director of Forensic Programs, Dr. Elizabeth Strawinsky, 
participates in pre-trial staff conferences for all classes 
of patients and signs diagnostic reports while simuitaneous- 
ly directing post-trial treatment and certifying persons for 
release. Thus, there remains an important overlap in staff 
in both diagnosis Even if a total 
separation occurred within Hospital, however, insti- 


tutional pressures--awareness 
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of overcrowding and so forth--might continue to influence 
the diagnostic process. Beyond this, the appearance of 
unfairness would continue to exist so long as the Hospital 
was involved both before and after a verdict. Thus, the 
Court should hold that the Government may not rely 

on witnesses from St. Elizabeths so long as the Hospital 
continues to be involved in post-trial care. 

Until such time as new facilities are available for 
pre-trial diagnosis or for post-trial treatment, the 
Court might direct the examinations be performed either 
Sy Legal Psychiatric Services (under D.C. Code section 
24-106) or by private psychiatrists. The latter course 
seems particularly desirable to foster. 

The District Courts clearly possess the power to per- 


mit such outside examinations and to provide compensa- 


tion for them. (18 U.S.c. S3006A(e); United States v. 
ated states v 


Taylor, 437 F.2d 371, 377 (4th Cir. 1971).) The real 
obstacle in setting up such a system is finding a suffi- 
cient supply of doctors willing to perform examinations. 

Few doctors enjoy criminal cases. For some, the low 
compensation is the sticking point and more adequate fund- 
ing may be necessary.* For other psychiatrists, it is a 
rejection of the notion of criminal “responsibility;" for 
Still others, an understandable distaste for the vicious 

*18 U.S.C. $3006A(e) limits compensation of experts appointed 


for defendants under its terms to $300, exclusive of reim- 
bursement for expenses reasonably incurred. 
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attacks to which they may be subjected on the stand by 
counsel. The Court should, I believe, seek ways to over- 
come these barriers and to aid in the establishment of a 
system to encourage private psychiatrists' participation. 

In Rouse v. Cameron, 125 U.S.App.D.C. 366, 373 F.2d 
451 (1965), which involved the right to treatment, the 
Court suggested that the district courts "consider inviting 
the psychiatric and legal communities to establish pro- 
cedures by which expert assistance can be best provided." 
125 U.S.App-D.C. at 372, 373 P.24 at 457. In a footnote, 
the Court further suggested that "such procedures might 
include provision of permanent or rotating panels of 
- experts." 125 U.S.App.D.C. at 372, n.35, 373 F.2d at 457, 
n.35. I do not believe that such a system was ever created. 
Perhaps the Judicial Conference working with) the Washington 
chapter of the American Psychiatric Association could now 
secure its establishment for pre-trial examinations. 

| 


2. Steps Need to be Taken to Insure Adequate 
Diagnoses at St. Elizabeths. 


If the Court rejects the argument that st. Elizabeths 
be barred from involvement in pre-trial examinations, it 
should nevertheless remain concerned about the quality of 
examinations available at the Hospital. The Court in this 

| 


case may adopt a standard for the insanity defense that 


places heavy reliance on a formal finding of mental illness. 


if it does, the need for reliable psychiatric testimony 

is obvious. Even if it adopts a standard that relies to 

a much greater extent on a lay judgment of the justness of 
unishing the defendant, the testimony of psychiatrists 
and psychologists will remain important in helping to 
order the events and patterns of the defendant's life. 


At the time of Mr. Brawner's examination, John Howard 


Pavilion, wholly apart from the conflict discussed about, 


fell far short in its ability to provide adequate examina- 
tion. Even today, the Hospital faces grave problems. 
Tne diagnostic process at John Howard has been des- 
cribeé many times by St. Elizabeths doctors explaining at 
<ne basis for their testimony. Dr. David J. Owens, 
2 former Girector of John Howard, provided one such des- 
cription re 
in Washington v. United States, 390 F.2d 444,447,129 U.S. 
App.D.C. 29,32 (1967): 
When a patient is under constant observation, 
the examinations that were conducted in St. Eliza- 
beths by! the psychiatrists, laboratory studies, 
psychological examinations, social service, inter- 
views with relatives, all of this was part of the 
basis of my opinion that I rendered and the examina- 
tion which I conducted at the medical oe 
staff conference on November 16, 1965.* * * 
By [constant observation] I mean 24 hours a day, 
and reports are submitted to the physicians as to 
their behavior, actions or activity while on 
the ward. 
Conceivably an apt description of the process in 
November, 1965, Dr- Owens’ statements are pure fantasy 
as a description of the process in operation at the time 


of Mr. Brawner's examination in 1968. In 1969, men referred 
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by the District Courts for examination generally spent at 
least 60 days in the Hospital for observation. Sixty 

days provides, of course, a more than adequate period to 
conduct a rigorous examination, but the doctors at John 
Howard suffered under such oppressive case Lopds and such 
onerous court schedules that they rarely saw a patient for 
diagnostic purposes more than twice and then usually for 
less than an hour on each occasion. < any given time, 
the doctor was likely to have been Loren sSipSiS for 25 to 


30 patients held for pre-trial examination and 60 patients 


heid for treatment and likely to have spent between half a 


day and a full day each week in court. One of the psychia- 


trists on the staff when I was there sadly characterized 
his own psychiatric work-ups as "tokens." Another spoke 
of how much more thorough an examination he would provide 
for a private, paying patient. | 

To make matters worse, the level of information pro- 
vided to the doctors by the United States Attorney's office 
about the offender and alleged offense was undependable; 
often the Hospital had little more than the defendant's own 
version. For a variety of reasons, Sse by the 
ward nursing staff and psychologists were only infrequent—- 
ly considered by the doctors in making diagnoses. (For a 


more detailed description of the diagnostic process in 1969, 


see Chambers, Report, at 4-25, (1969) .) 


In short, the examination process was far) less thorough 


than the doctors themselves considered satisfactory. From 


the materials available to me, it appears that Mr. Brawner 
received a reasonably typical examination--and thus an 
examination that in some ways appeared less than adequate. 

As is discussed at length in Mr. Dempsey's brief (pp. 96-100), 
Mr. Brawner reported to the staff some exceedingly strange 
events in his recent past which might have been verified 

and expanded in discussions with family members and others 
who knew him. Apparently Hospital staff never interviewed 
these persons, even though his claims, if confirmed, might 


have affected the judgments of the staff--and, more important- 


ly, the judgment of the jury. This failure to interview is 


hardiy surprising, since John Howard, like most hospitals, 
relies on its social work staff to gather such information 
and that staff in 1969 was hardly a staff at all, consisting 
of one full-time and one part-time social worker to serve an 
annuai examination load of nearly 400 defendants as well as 
all persons committed for treatment (around 370 on any given 
day). By comparison, Clifton T. Perkins Hospital in Jessup, 
Maryland, which performed 360 court-referral examinations in 
1970, has 11 full-time social workers and Bridgewater State 
Hospital in Bridgewater, Massachusetts, with 560 court-referr- 
als in 1970 has 7 full-time social workers. (Interview with 
C. Plasberg, Asst. Administrator of Clifton T. Perkins, June 
15, 1971 and J. Killea, Asst. Administrator of Bridgewater, 
June 16, 1971.) 

Mr. Dempsey suggests a reversal of Mr. Brawner's con- 


viction to make clear the necessity for fully informed ex- 


perts. Perhaps a reversal is the most appropriate remedy: 
I have not read the full transcript of the trial and Mr. 


Dempsey has spelled out fully the considerations at issue. 


For the administration of justice in the District, an even 
more critical question is the adequacy of examinations for 
the future. The Hospital has now established examination 
teams composed of a psychiatrist, a psychologist and a 
social worker. Each of the two teams dealing with male 
felons examines about fifteen men each month. F. have no 
first-hand impression of this new scheme. The Acting 
Associate Director believes that it produces shossst 
examinations--and the new arrangement does stand out in 
marked contrast to the system in operation three years 

ago when the defendant in this case was examined. (Inter- 


view, June 17, 1971.) Problems do remain, however. Staff 


turnover is high and, even though slots exist, the Hospital 


finds it most difficult to attract doctors into forensic 
work. In short, it is not certain that the present team 
system can survive indefinitely. Court appearances continue 
to make deep cuts into psychiatrists' time. One of the 
psychiatrists regularly engaged in performing examinations 
now spends around two days a week in court. More social 


workers for the staff would be highly desirablé. Even with 


| 
improvements in staffing John Howard still has fewer social 


workers than it needs. Four social workers now aid in pre- 
| 


trial diagnoses. The Hospital is now performing examinations 
at an annual rate of 850 (counting males and fdmales charged 
| 
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with felonies and misdemeanors) and still has a high num- 
Der of treatment patients. The function social workers 
serve--interviewing family and acquaintances of the defen- 
Gant--has especial importance in this jurisdiction where 
the Court has encouraged the development of thorough data 
on the defendant's past. 

I thus suggest to the Court that it consider the 
foilowing: 

(1) The Court should direct the district courts to 
rely on outside psychiatrists to as great a degree as 
possible--ordering the examination of the patient on an 
Cutpatient basis while on bail or ordering the exam while 
the defendant awaits trial at D.c. Jail. Earlier, I 
suggested the use of outside doctors as a way of ending 
the inappropriate involvement of Hospital doctors in both 


diagnosis and post-trial treatment. Here, I suggest it 


for additional reasons: as a way of reducing the burden 


on the Hospital and thus increasing its Capacity to perform 
well the functions it will retain and as .a way of bringing 
other doctors into the process who may be able to take more 
time with the defendant than the st. Elizabeths doctors 

would. Of course, the outside psychiatrists are likely to 
encounter even more difficulty than John Howard's doctors 

in gathering data from sources other than the patient. Eff- 
orts would have to be made to provide data-gathering resources 
to these doctors. 


(2) The Court should urge the Judicial Conference to 
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update its earlier report on examinations at St. Elizabeths* 
| 
| 


and formulate legislative and other suggestions to improve 
the diagnostic process at the Hospital. Among matters the 
| 


Conference might consider are the following: | 


(a) Ways of improving staff levels. For example, 


in an informal conversation Dr. Strawinsky, the Acting 
- P “ | 

Associate Director, commented that at least three more 
| 


social workers to gather information and prepare social 


histories would be highly desirable. 


(b) Ways of aiding the doctors at St. Elizabeths 


and elsewhere to learn more about what the Courts will seek 
Sa EE EY eS tt MOTE 2HOUT WAT _ CNe Coures Wiis Seex 


from them in testimony. The doctors are often understandably 


confused about the expectations of the Courts. 


(c) Ways of reducing the long waits that doctors 
must often endure at the Courthouse before being called to 


testify. If this time could be substantially reduced, 
SESTILY 


doctors could spend much more time with patients. 

(3) The Court should seek to insure that, the United 
States Attorney's Office and defense counsel provide more 
adequate information to the Hospital about the crime the 
defendant is charged with committing and the circumstances 
surrounding it. | 

(4) The Court might well conclude it wise to take into 
account the chronic understaffing at St. Elizabeths in for- 
mulating the standards for the insanity defense in the Dis- 
* Report to the Judicial Conference of the District of 


Columbia Circuit on Problems Connected with Mental Exam- 
inations in Criminal Cases, Before Trial (1965). 


xict. That is, the Court should, at least in this regard, 
view most receptively tests, such as those proposed by 
Chief Judge Bazelon in Eichberg v. United States or by the 
Public Defender's Office and William Dempsey, in their 
briefs amicus curiae, that do not require an explicit 
finding of illness and Place the highest encouragement on 
nonpsychiatric testimony; conversely the Court should view 
most skeptically tests, such as the ALI test, that require 
indings of illness and thus expect reliable psychiatric 
testimony. 
B. Whatever Instruction the Court Adopts, It 
Should Require Trial Judges to Outline to 


the Jury at the Beginning of the Insanity 
Hearing, the Standard the Jury Is to Apply. 


This Court in Washington v. United States devised a 


special instruction to inform psychiatric witnesses (and 
the jury) about the nature of the questions psychiatrists 
were to be asked in insanity defense cases. The instruction 


was to be read to each expert witness before he began to 


testify.* fr believe that an even broader explanation should 


be given to the jury about the nature of the insanity defense. 
If the only instruction about the standard is given at the 
end of the trial, the jury is likely to be confused through- 
out the hearing about what is expected of them. If they know 
anything at all about the defense, and they may not, they 


* Other examples of special instructions in insanity defense 
cases found in Gaskins v. United States, 410 F.2d 987 (1967) 


ana Lyles v. United States, 103 U.S.App.D.C. 22, 254 F.24a 
725 (1957). 
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are likely to harbor peculiar notions about a right-wrong 
test or an “irresistable impulse" test or believe that men- 
tal illness is the equivalent of "insanity." ‘They may be- 
lieve that lay testimony has no relevance in the face of 
psychiatric testimony. They may also believe | that defendants 
all go free if found not guilty by reason of insanity. In 
brief, they are likely to be more confused by far about their 
role in an insanity defense hearing than in a trial on the 
issue of the defendant's involvement in the criminal offense. 
Defense counsel and the prosecutor may alleviate some confu- 
sion during their opening arguments, but I believe the jury 
is likely to listen much more closely to the words of the 
judge. ; 

The exact instruction that would be appropriate would 
necessarily vary with the version of the defense the Court 
chooses to adopt. Some sort of instruction is desirable 
regardless of the version selected.* Let me suggest sample 
instructions that might be given to the jury under two of 
the tests the Court has under consideration in this case. 

If the Court adopts the ALI test, an instruction such 
as the following might be appropriate. Some of the lang- 
uage in the suggested instruction would need to be altered 


to conform to the degree of flexibility the Court wishes to 


accord the jury in interpreting and applying the somewhat 


opaque language of the ALI test: 
* Some judges, perhaps most, do make some explanation at the 
beginning of the trial. The Court should formalize this 


practice. | 
| 


"We are about to begin a hearing on whether 

the defendant in this case should be found not guilty 
by reason of insanity. What you hear may or may not turn 
out =o be important in your decisions about the defendant's 
guilt. If you find in your deliberations later that 

the government has not proved beyond a reasonable doubt 
that the defendant committed the act with which he is 
charged for mention the specific offense] or that he 
id not do so intentionally [or whatever], you will 
2 your deliberations and return a verdict of not 

ity, entirely disregarding the hearing that is 

ut to start. If, however, you conclude, beyond 
reasonable doubt, that the defendant did commit 
he act and did do it intentionally, then your job 

S not over. You must still decide whether the defen- 
ant should be found not guilty by reason of insanity. 


on 
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The test you will apply to decide whether the 
defendant should be found not guilty by reason of 
insanity is rather complicated, so please listen 
carefully: The defendant is to be acquitted if at 
the time of his act, as a result of mental disease 
or defect, he lacked substantial Capacity either 
to appreciate the wrongfulness of his conduct or to 
conform his conduct to the requirements of the law. 
Let me repeat that. [Repeat.] 


Now there are several aspects of the test that 
you should note. First, the point in time you are 
to focus on is his mental state at the time of the 
act, not today. Accordingly, you will have to 
try to determine what his condition was at that time, 
which may be a difficult task. Ea 


Second, you will be required to find that at that 
time the defendant suffered from a mental disease 
or cetect. I cannot give you a precise definition 
of what a mental disease or defect is. Doctors fre- 
guentiy disagree about the content of terms like 
“mental disease" or "mental illness" and it is indeed 
a Gifficult concept. The important point for you 
iS that you are not expected to make a formal diag- 
nosis, like a doctor, of the defendant's condition, 
put rather to listen carefully to the testimony you 
will hear and decide whether at the time of the act 
there was something seriously wrong with the defen- 
Gant's mind. 


Finally, you must go beyond deciding whether the 
Gefendant suffered from this sort of mental disease 
or defect. You must also decide whether because of 
that disease or defect, the defendant at the time of 


his act lacked substantial capacity either; to appre- 
ciate the wrongfulness of his act or to conform his 
conduct to the requirements of law. That is, you 

are to acquit the defendant if you find that his 
illness deprived him, not totally necessarily, but 

to some significant degree, of his ability to appre- 
ciate, to comprehend, the wrongfuliness of what he 
did. You are also to acquit him, even if he did have 
the capacity to understand the wrongfulness of what 
he did, if his illness deprived him, again not necess- 
arily totally, but to a significant degree, of his 
capacity to conform his conduct to the requirements 
of the law--that is, if his illness substantially 
affected his ability to keep himself from doing what 
he did. 

You will be hearing witnesses testify about the 
defendant's condition. The defendant will! call 
witnesses first, then the prosecutor. I hope that 
counsel on both sides will ask questions that help 
make this testimony understandable to you and to me. 

I urge you to listen carefully to what they tell 

you, but I also urge you to listen carefully to one 

more point I want to make. In the end it jis up 

to you, not the witnesses, to decide whether the defen- 
dant meets the test I have described to you and should 
thus be acquitted as not guilty by reason of insanity."* 


If the Court adopts the standard suggested by the 


Chief Judge in Eichberg v. United States or by Mr. Demp- 
sey in his brief amicus curiae, the trial judge might 


begin the insanity defense portion of the trial by an 


instruction that opens with the first paragraph of the 
* Two other issues might be dealt with: (I) the Court mignt 


explicitly note and reject the applicability of a simple right- 
wrong test, saying that the defendant's understanding of 
the morality of his actions is simply one of a large number 
of matters the jury may wish to take into account; (2) the 
Court might wish to discuss the consequences of a finding 
of not guilty by reason of insanity. I did not draft lang- 
uage on the consequences because of the confusiion in the 
law caused by the District of Columbia Court Reform and 
Criminal Procedure Act of 1970, section 207, which may or 
May not be constitutional. See Bolton v. ae 130 U.S. 
App.D.C. 1, 395 F.2d 642 (1968). 


first instruction suggested above and continues as follows: 


At the end of the hearing you will have to 
answer the following difficult question: At the time 
of the offense, were the defendant's mental and emo- 
tional processes so disturbed that he should not be 
held responsible as a criminal for his act? You will 
notice that I did not Say that you have to find that 
the defendant at the time of his act suffered from 
what a doctor would term a "mental illness." 
rather that his mental and emoti 
be so disturbed that he should not, in your view, be 
held responsible as a criminal. Let me Say a few 
words on this point. The term "mental or emotional 
processes" may be unclear to you. As a legal term 
it is simply a way of referring to a person's entire 
make-up--what you or I might call, when talking 
about various aspects of a person, his state of mind 
ox his emotional state or his personality or his 
charecter. You are to Gecide whether, from any of 
these points of view, the defendant was so disturbed 
that he should not be treated as a criminal. 


You will be hearing the testimony of doctors 
today. I don't know what they will tell you. The 
important point is that their views about whether 
the cefendant has a mental illness are not conclusive, 
for doctors cali people "mentally ill" 
themselves in Providing t 
courts to decide who shou a guilty of crime. 


ad, you may reject 
guilty even if you believe 
The psychiatrists May, of 
course, have important insight into what made the 
defendant behave the way he did. TI urge you to 
listen to their testimony and the testimony of all 
other witnesses with great care, and to try to under- 
stand the defendant as best as you can, for in the 
end, as I said, the decision is not up to them but 
up to you."* 


*See footnote, P. 23. 


The Court Should Seek to Insure that Counsel 
and Assistant United States Attorneys Are 
Provided More Adequate Information Aboyt the 
Insanity Defense and About the Examination 
Process at St. Elizabeths. 


During the period that I worked at the Hospital, one 
fact that was particularly painful to me was how little 
most trial counsel appeared to understand about the insani- 
ty defense and its operation. Many appeared to regard a 
verdict of not guilty by reason of insanity as a great 
victory without regard to the length of time their client 
would spend in the Hospital and without regard to the 
likelihood of the effect of long-term hospitalization 
on their client. Few provided any information) to the 
Hospital during their client's stay despite the fact that 
the information that had led them to move for their client's 
examination might have proved helpful to their client if 
conveyed to the doctors.* Many failed to interview Hospi- 
tal doctors whom they planned to call at trial! until the 
morning of the trial. This fact was doubly tragic because 
the Hospital staff, within the confines of their schedules, 
seemed to me uniformly willing to give freely of their time 
to explain to counsel what they were prepared to Say and 
help counsel understand their client's problem. Some 


counsel appeared, at least to the doctors, to be unaware 


*In five years of examining female defendants, one doctor 
could remember only two occasions when defense! counsel 
volunteered information to the Hospital. 


of any more than the key phrase from Durham, and were 
unaware of McDonald or Washington. 

This Court has been reluctant to reverse verdicts 
of guilty on the ground that counsel did not adequately 
raise or exploit the defense of insanity.* It would 
nevertheless be wise to consider the steps that might be 
taken to make counsel more aware of the state of the in- 
Sanity defense in the District, the procedures to follow, 
the availability of funds to hire private psychiatrists, 
and so forth. , According to Hospital doctors, many of 
the staff of the United States Attorney seemed equally 
ill-informed and equally in need of better information. 


At least two specific suggestions can be made: 


(1) The Court might suggest to the Judicial Conference 


the preparation of relevant materials to be given to all 
counsel appointed in criminal trials. ‘The materials might 
profitably cover not merely the insanity defense but also 
competence to stand trial, the commitment of defendants 
after being found not guilty by reason of insanity, and 
the remedies available to those committed after being 
found not guilty by reason of insanity. All are areas 

of considerable confusion. The Young Lawyers Section of 


the D.C. Bar Association, through its Criminal Practice 


*See, e.g., Smith v. United States, 122 U.S.App.D.c. 300, 
302-05,353 F.2d 838,840-43 (D.C.Cir. 1965); Simpson v. 
United States, 116 U.S.App. D.c. 81,320 F.2d 505 (1963). 
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Institute, and the Public Defender's Office are developing 


useful materials for lawyers in criminal cases. Perhaps 
they could be encouraged by the Conference to develop 
materials that are fuller than those currently available 
regarding the defense or perhaps the Conference should 
seek the appointment of a committee of local bar members 
to develop such materials. 

(2) In Thornton v. Corcoran, 132 U.S-App.D.C. 232, 
407 F.2d 695 (1969), the Court raised the possibility 
that the presence of counsel at staff conferences at the 
Hospital at which decisions were made about his client's 
mental condition might be necessary to protect the defen- 
dant's interests. The issues raised by Thornton are 
knotty indeed, but it is at least clear that lawyers 
could profit greatly from greater involvement in the 
diagnostic process. Their presence at a staff conference-- 
or even a tape of the conference --would not nerely arm 
them better for examining or cross-examining the doctors 
but, equally importantly, provide them a broader undertanding 
of their client and his problems. Such an understanding 
could then be translated into a more sophisticated handling 
of a trial. In the Forensic Psychiatry Center in Ypsilanti, 
Michigan, which serves courts throughout Michigan, the 
staff frequently invites the defendant's counsel to attend 
staff conferences on the issue of competency to stand trial 


| 
and finds the lawyer's presence mutually beneficial. 


(interview with Dr. John Diamond, Staff Psychiatrist, 
March, 1971.) At Clifton T. Perkins Hospital in Jessup, 
Maryland, which performs pre-trial mental examinations 
for courts throughout Maryland, the staff used to record 
its conferences for its own purposes and found that the 
tape recordings did not impair the spontaneity of the 
examinations. Punding problems, not dissatisfaction, lea 
to an end of the taping. (Interview with Dr. Reiner, 
Clinical Director of the Hospital, March 20, 1969.) per- 
haps the Hospital could be encouraged to try a variety 


of approaches. 


II. The Court Should Begin to Consider the Use of the 
Insanity Defense in the Large Number of Cases Tried 
Before Judges Without Juries. 


Mr. Brawner was convicted in a jury trial and thus 
the insanity defense's application in trials without 
juries is not formally before the court in this case. 
Nonetheless, since well over ninety percent of verdicts 
of not guilty by reason of insanity in this jurisdiction 
in recent years--246 of the 260 such verdicts between 
1965 and 1970--have been rendered in trials before judges 
without juries (see brief of Mr. William Dempsey, Appen- 
dix C), the Court may be interested in learning more about 


the way the defense Operates in these cases that 


so rarely are brought before this or any other court for re- 


view. Precise figures are not available on the total 


number of cases, judge and jury, in which the defense is 

raised unsuccessfully, but repeated discussions with Hospi- 

tal doctors made clear that, at least as of 1969, a very 

substantial majority of all cases in which the defense 
raised were tried without a jury. ! 

It is thus ironic that the jurisdiction that has placed 
the greatest emphasis on the role of the Ssosse) So insanity 
defenses are heard not by juries but by guages: It is 
doubly ironic that, through these cases tried without 
juries, the jurisdiction that has sought most/ ardently 
to discourage testimony by psychiatrists in technical terms 
and to encourage a thorough inquiry in lay language into 

| 
the whole course of the defendant's life, has/ in fact 


become a jurisdiction where most insanity defense trials 


take only a few minutes and the psychiatrist's word is 


brief and final. | 

Most trials before judges without juries = hardly 
trials at all but much more comparable to the taking of 
guilty pleas. As reported to me by many doctors, most 
trials in which they participated consisted of a statement 
of facts stipulated by the parties, followed by brief 
testimony by a single John Howard psychiatrist who was 
asked for his judgement that the defendant was mentally 
ill and, even after Washington, that the crime was a product 


| 
of the illness. The trial then quickly concluded with the 


judge entering a verdict of not guilty by reason of 
insanity. The process has been facilitated by the 


practice of the trial courts of using a standard order, 


even after Washington, that simply asks the Hospital 


for its conclusion on whether the defendant was ill 
and his crime a product of his disease* and by the prac- 
tice of the Hospital in sending to the Court (and to 
counsel on both sides) its reply that simply states its 
conclusions, usually without elaboration, regarding 
illness and "product." 

If the Hospital's answer is that the defendant is 
ill and his crime a product of his illness, the govern- 
ment will ordinarily be willing to permit the entry of 
a verdict: of not guilty by reason of insanity, at least 
so long as there is a tacit or explicit understanding 
that the defendant will not contest his indefinite 
commitment to the Hospital at the hearing that was 
required under the Bolton case. Thus, a standard that 
this Court has shaped more and more to tap the community's 
sense of justice, the healthy side of its retributive 
instincts, has become a quick dispositional tool in 
which community judgment plays no role. 

Whatever the Court thinks of this practice of bar- 


gained insanity pleas, it is unlikely that any of the 


* See, @-g-., the Court order SE eee Seatenn v= SUCCON na 
Crim.No. _1410768, 1494-68 and 1184-70 (November 10, 197 703 
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Changes in the defense proposed to the Court in this case 
will, acting alone, substantially alter the present pattern. 
If the Court adopts the American Law Tachients aipecari 
which, at least on its face, appears to ask a largely medi- 
cal question, trial judges are likely to feel even more 
justified in accepting the hastily related conclusion of 
the Hospital psychiatrists. Even if the Court! adopts a 


standard that places less emphasis on psychiatric diagnoses, 


the present practice offers so many benefits to its partici- 
pants that the practice is hardly likely to change. For 
both the judge and the prosecutor, the bargained defense 
serves to conclude a case with a minimal cost in time and 
with a reasonable assurance of long-term nagar bwion: 

For the defendant, it provides an alternative to prison, 

to which he could have been sent, if he had Sree 

by pleading guilty. For defense counsel, especially 
appointed counsel, it is attractive in reducing trial 

time and in providing the appearance of victory. 


Accordingly, despite the importance of this case to the 


debate over criminal responsibility, the Court's decision 
is likely to have little significance for the day-to-day 
operation of the defense as it operates for most defendants. 
I am not certain that the probable lack of impact will be 
unfortunate. There is in fact much that can be said in 
behalf of the present practice. Apart from its efficiency 
and its attractiveness to prosecutors and defendants, it 


can be justified as aiding the sensible administration of 
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justice in the District, since in a rough way it assures 
that some seriously ill persons are sent to a hospital. 
Almost the. only defendants found not guilty by reason 
of insanity under this truncated system are those whom 
the Hospital staff agrees are ill. If such cases were 
submitted to juries with full hearings, some such cases, 
perhaps most, would end in convictions. The convicted 
defendant would be sent, at least initially, to prison 
rather than to the Hospital--a tragic fate for some men, 
for whom John Howard would be a much more satisfactory 
place of incarceration than Lorton Prison: At John 
Howard, even though the treatment is sadly inadequate, 
it remains true that medication is more easily and 
certainly available, that the atmosphere is quieter 


and more supportive and that the men are treated with 


greater respect. (See Chambers, Report, 30-31.) 


On the other hand, the current practice is open to 
some major criticisms. First, of course, is that it en- 
tails the trial judge's disregard of this Court's repeatedly 
expressed expectation of a "community" judgment based on a 
thorough knowledge of the defendant. Second, and more 
important, although it insures that some men who need 
psychiatric help are placed ina psychiatric facility, it 
Operates in a haphazard manner and a far more efficient 
system could be developed. aA substantial number of those 


whom St. Elizabeths certifies as ill and who are thus found 
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not guilty by reason of insanity in nonjury ea eaton 

have problems with which John Howard is in fact ill- 
equipped to deal. For example, in the view of most of 

the medical staff when I was at the Hospital, ‘those diag- 
nosed as suffering from antisocial personality (the current 
term for the sociopath or psychopath) or passive-aggressive 
personality, both within the American Psychiatric Associa- 
tion's Diagnostic and Statistical Manual, are generally 
unresponsive to any treatment techniques available at John 
Howard and would fare at least as well if not better in 
prison.* These men, often quite manipulative of other pa- 
tients, are also considered by most Hospital doctors to 
inhibit the treatment of a large number of severely psy- 
chotic patients who will almost certainly remain the core 
of those found not guilty by reason of insanity. 


Conversely, many criminal defendants who could profit 


from psychiatric treatment are never sent to the Hospital 
for pre-trial examination. Among those who are sent for 
examination, some who are ill are almost certainly over- 
looked. As mentioned above, the Hospital staff has too 
little time to spend on cases and must often make decisions 
without adequate information. Though the District Code 
permits the transfer of men from Lorton to John Howard 

if they are mentally ill, the system has noreod most hap- 
hazardly (at least in the past) and the men sent seemed for 


* The unresponsiveness of psychopaths to psychiatric therapy 
is widely reported in the psychiatric literature. See 


R.D. Hare, Psychopathy: Theory and Research (John Wiley 1970). 


a complex of reasons to receive even less adequate treat- 
ment than other patients (see, Chambers, Report, at 47-49). 
In short, the current system of bargained insanity de- 
fenses has many values as a dispositional tool but probably 
makes far less sense than a well-staffed psychiatric staff 
and facility within the District prison system. So little 
likelihood exists for such a facility in the near future 
that I would hesitate to recommend curtailing the current 
practice simply in hopes that Congress might create such 
a facility. The wisest first step for the Court to begin 
to consider may be comparable to the steps it is taking 
with guilty pleas--bringing the system into the open. If 
open, judges might try to make sure that the defendant 
understands that he risks long-term commitment to an 
institution and the lifelong stigma of the label "mentally 


ill."* First steps along this path were taken in the recent 


case of United States v. Brown, 138 U.S.App.D.C. 398, 428 


P.2d 1100 (1970). The judge might also openly confront 

the defendant's and prosecutor's use of the defense as a 
dispositional tool and begin to explore with the psychia- 
trists whether the Hospital is the best place among alter- 
natives open to the Court for the defendant's rehabilitation, 
even if he does suffer from what the American Psychiatric 


Association would label as an illness. If the judge felt 


* Questioning the defendant in this regard would also be 
desirable in contested trials before jury or judges. 


| 
the Hospital inappropriate, he could reject the defense, 
but permit the defendant to go to trial on the merits or 
on the defense before a jury or before another judge. 


| 
The fact that the bargained insanity defense accounts 


for such a high portion of verdicts of not guilty by reason 
of insanity has a broader implication. The Court will 
probably adopt a different test of insanity in this case. 
The Court--or someone--should monitor the use of the new 
version over the next few years. If, after a few years, 

the Court finds that the present pattern remains unaltered-- 
that juries return only three or four verdicts of not guilty 
by reason of insanity every year, and that the defense is 
raised in contested trials in only a very small number of 
cases each year--perhaps the Court should undertake an even 
more basic reconsideration of the defense. the Durham 
experiment, however valuable it has been for sharpening 

the debate on criminal responsibility, has also proved 
expensive, especially in terms of its impact on St. Eliza- 
beths. Durham might also have served to deflect attention 
from the necessity for creating--as California has created-- 
extensive psychiatric facilities within its prison system. 
It may then be time for the Court to build toward the ulti- 
nate experiment--abandoning the defense altogether and 
building a humane and effective system of criminal correc- 


| 
tions. 


CONCLUSION 


I have no firm conclusions. I merely hope that the court 


will give consideration to the issues raised above and thank 


the court for its willingness to receive this brief. 


Respectfully submitted, 


David L. Chambers 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


| 
° : 


United States of America, 


Appellee 
v. No. 22,714, 
Arichie W. Brawner, 


Appellant 


BRIEF OF AMICUS CURIAE _ 
BAR ASSOCIATION OF THE DISTRICT OF COLUMBIA 
: 


By order dated January 22, 1971, this Court, en banc, 


| 
invited a number of organizations including the Bar Associa- 
| 


tion of the District of Columbia to submit briefs as amici 


curiae in connection with reargument in the above -designated 
case. This brief is submitted pursuant to the Court's invi- 
tation. 7 
Members of the Bar Association have been land will 
continue to be called upon to defend individuals in criminal 
proceedings before the courts of this jurisdiction where the 
defense of insanity is raised. For this reason particularly, 


the Association desires to set forth the following positions. 


Introduction 

The significant contribution of Durham v. United States, 
94 U.S. App. D.C. 228, 214 F.2d 862 (1954), was its endeavor 
to broaden the jury's range of inquiry in arriving at a de- 
termination on the issue of criminal responsibility. Since that 
decision this court has continuously grappled with issues which 
have arisen in the application of the Durham criteria, viz., 
whether the unlawful act was the product of mental disease 
or defect. In 1957 this court in Carter v. United States, 102 
U.S. App. D.C. 227, 252 F.2d 608, attempted to amplify the 
meaning of the concept of productivity. Suggestions for some 
type of reassessment were made in Blocker ve United States, 
110 U.S. App. D.C. 41, 288 F.2d 853 (1961) wherein the court 
focused on problems created by the lack of a judicial definition 
of the terms "mental disease" and "mental defect" and, if these 
terms be strictly the subject matter of medical science, whether 


expert witnesses might usurp the function of the jury in determining 


the ultimate question of innocence or guilt. Later, after eight years 


of experience under Durham, the court in McDonald'v. United States, 
114 U.S. App. D.C. 120, 312 F.2d 847 (1962), altered the Durham 


standards by providing a legal definition of the terms "mental 


| 
| 
| 
ae | 
| 
| 


diséase" and "mental defect" independent of medical definitions 
and by attempting to reduce the pos sibility that the ultimate 
question might be concluded for the jury by sna testimony on 
productivity. | 
In addition to attempting to develop refinements in the 
criteria of criminal responsibility, other sdjastents have been 
made along the way in order to harmonize the aes of the 
Durham-McDonald standards with other eroportane principles 
of criminallaw. Thus, soon after Durham the implications 
of the Supreme Court decision in Davis v. United States, 160 
U.S. 469 (1895), requiring proof of necicatencres beyond a 
reasonable doubt, dictated the need for guidance by this court in 
a number of cases in order to insure that the insanity instruction 


be cast continually in terms of the government's burden. Naples 


‘ve United States, 120 U.S. App. D.C. 123, 344 F.2d 508 (1964); 


Blocker v. United States, 110 U.S. App. D.C. 41} 288 F.2d 853 


(1961); Isaac v. United States, 109 U.S. App. D.G. 34, 284 F.24 


| 
168 (1960); Carter v. United States, 102 U.S. App. D.C. 227, 
252 F.2a 608 (1957). And the "some evidence" rule of Davis v. 


United States, has required elaboration so as to relate it to the 


disease-product test. McDonald v. United States, supra; 


-4- 


Frigillana y. United States, 113 U.S. App. D.C. 318, 307 F.2d 


665 (1962); Clark v. United States, 104 U.S. App. D.C. 27, 
259 F.2d 184 (1958). 

What is evident from the foregoing summary is that while 
the process of refinement since 1954 has not covered a long 
period of time it has been an intensive process, "equal perhaps 
to as much as a half century of case review of this problem in 
most jurisdictions, '' as Judge Burger remarked in Blocker v. 
United States, 110 U.S. App. D.C. at 52, 288 F.2d at 864. 
Though serious problems exist in connection with application 
of this court's standards of criminal responsibility, it is 
submitted that the answer does not lie in discarding the legal 
formulations which have been painstakingly evolved by-this 
court. Rather we see need for improvement elsewhere. 

I. Jury Instructions in Cases Involving the 

Defense of Insanity Must Better Relate 
the Law to the Testimony 

Since 1954 this court has struggled to develop the legal 
doctrines applicable to the defense of insanity. The jury's 
feetapmibsateos is to be made in accordance with the norms so 
established.. However, the court's considerable effort may well 


be wasted unless the jury receives assistance from the trial judge — 


me 


in order to comprehend testimony which has been i on 
the insanity issue. | 

In an effort to depart from the process of trial by label 
this court has attempted to encourage expert testimony dealing 


with how the development, adaptation, and fonctioning of de- 
| 
fendant's behaviorial processes may have influenced his conduct 


instead of conclusory testimony in the form of psychiatric labels. 
Washington v. United States, 129 U.S. App. D.C. 239, 390 F.2d 
444 (1967). While reducing the use of medical labels may reduce 
the possibility of expert witnesses deciding the ultimate issue for 
the jury, it-also, by definition, results in medical testimony 


which is more diffuse and uncondensed. As described in Wash- 


| 
ington, : | 


A proper adjudication requires that the 
jury be fully informed about the de- 
fendant's mental and emotional processes 
and, insofar as it affects these processes, 
his social situation. Of course, we can- 
not hope to obtain all the relevant infor-| 
mation about a defendant. We cannot 
explore in full the effects of his genetic | 
structure, his family relationships, his 
upbringing in slum or suburb. But with- 
in the limits imposed by the courtroom > 
context and the level of scientific knowledge 
we should provide the jury with as much of 
this information as is available. 


129 U.S. App. D.C. at 38, 390 F.2d at 453. = is thus called 


i io 


for is the raw material from which medical opinion is fashioned, 
an enumeration of the particulars leading to the expert's opinion. 
If such testirmony is to succeed where conclusory medical labels 
have failed it seems apparent that the jury must receive guid- 
ance from the trial judge by way of instructions drawn with 
reference to the evidence presented. 

The court adverted to this problem in Carter v. United 
States, supra: 


| Atrial judge faced with a defense 

ofiinsanity in a criminal case ought not 
attempt to be brief or dogmatic. He 
ought to explain - not just state by rote 
but explain - the applicable rules of law 

. and the duties of the jury in respect to 
the matter. He should explain not only 
inigeneral terms but in terms applicable 
to the disease and the act involved in the 
case at bar. Because, after all, the 
jury must make its findings upon the facts 
in'the case before it, not in some nebulous 
generality of supposition. 


102 U.S. App. D.C. at 237, 252 F.2d at 618. The movement away 
from the use of medical labels, substituting the particulars upon 


which conclusion is based for the conclusion itself, would appear 


to heighten the jury's need for special guidance during the instruc- 


tion stage. It is axiomatic that "a charge to the jury should be 


drawn with reference to the particular facts of the case on trial." 


a aa 


Collazo v. United States, 90 U.S. App. D.C. 241, 246, 196 

F. 24 573, 578 (1952). Thus, while excerpts from opinions 

of this court correctly state the law it does not follow that 
simply reading such excerpts fulfills the duty of the trial judge 
to assist the jury in applying the law to the evidence which has 
been heard. Along with a statement of the abstract legal prin- 
ciples applicable to the defense of insanity, the trial jadge should 
condense the medical testimony for the jury and afelate it to 
abstract legal principles involved in order to demonstrate its 
bearing upon the case. In many cases the task would not. be 


easy, and where it appears that medical testimony will be -ex- 


tensive the trial court should consider obtaining expert assistance 


ofits own. Trial judges have obtained ad hoc assistance from 


economists in connection with trial of the “big case" in antitrust 
proceedings and it would appear that a psychiatrist assigned to 
assist the court in the trial of a case dealing with criminal Bo 
sponsibility would be useful as well. . | 

In the absence of better understanding by the jury much 
of the effort to refine the law of criminal re sponsibility may be 
fatile and jurors, not psychiatrically oriented, may well resolve 


the maze of facts before it on the basis of whether the conduct 


218 


was so bizarre or inhumane that defendant must have been mad. 


This is essentially where we were prior to 1954. 


Il. The Durham-McDonald Test Should Be 
Revised to Avoid Perplexities Arising 
From the Concept of Productivity 
The Durham decision laid down the rule that an accused is 
not criminally responsible if his unlawful act was the product 
of mental disease or defect. Since that decision the term 
“product, ' which was not defined in Durham, has been a source 
of continuing difficulty. In subsequent decisions, this court has 
attempted to amplify the meaning of productivity, stating in Carter, 
supra, that facts concerning the disease and facts concerning the 
act should be such as to justify reasonably the conclusion that but 
for the disease the act would not have been committed. Productiv- 
ity has been described as "neither wholly medical nor wholly 
legal but partaking of both.’ As noted previously, expert witnesses 
in normal course have testified in terms of productivity despite 
the fact that, as this court later stated, the term has no clinical 
significance for psychiatrists. Washington v. United States, supra. 


In view of the uncertainties which have attended the concept 


of productivity it would appear desirable to discontinue the explicit 


use of that term. The McDonald definition requires that mental 


~< = : 


| 
disease OT defect manifest themselves by substantially affecting 
: | 
mental or emotional processes and by substantially impairing 
| 
behavior controls. Of course, as noted in Durham, not every 


defendant suffering fromo-any form: of mental disease or defect 


should be considered to be unanswerable for criminal conduct. 


94 U.S. App- D-C. at 241, m- 49, 214 F.2d at 862, 2- 43. The 
problem is thus how to inform the jury that 2 relationship must 


exist between the disease and the conduct. 


A slight revision of the McDonald test would seem to permit 


avoidance of some of the “productivity” difficulties. Continually 


bearing in mind placement of the burden of proof, the jery could 
be instructed that en jndividuakis not criminally responsible if 
he suffers frome mental:disease-ot defect which has : relation 
ship to the criminal conductin question. Mental disease or 
defect could then be defined 2s including any eet condition 


of the mind which at-the-time-in.question substantially affected 

defendant's mental or emotional processes and which substantially 
| 

impaired his behavior controls- 


Under the ALI tests persom zs not responsible for crimi- 


nal conduct if at the time of gach. conduct as 4 result of eee 


disease Of defect he lacks substantial capacity either to appreciate 


- 10 - 


the criminality [wrongfulness] of his conduct or to conform his 
conduct to the requirements of law. This formulation would 
appear to suffer from its failure to provide a definition of the 
terms "mental disease or defect." This court's experience 
with weekend changes of medical opinion on whether particular 
disorders should be classified as mental disease as well as 
experience with testimony based on how a particular disorder is 
classified in psychiatric manuals would appear to militate against 
adoption of the ALI formulation. 
Il. A Criminal Defendant Is Entitled To 
Ascertainment of Guilt by a Jury 
_ Guided by Fixed Legal Principles 
In Holloway v. United States, 80 U.S. App. D.C. 3, 148 
F.2d 665 (1945), this court through Judge Arnold observed that 
legal tests of criminal insanity cannot be the result of scientific 
analysis or objective judgment and that in borderline cases ap- 
plication of the tests "can be nothing more than a moral judgment 
that it is just or unjust to blame the defendant for what he did." 


While recognizing the validity of this insight, it does not follow 


that the jury should be instructed that impairment of behavior 


controls is "substantial" for the purposes of the insanity defense 


where defendant's processes and controls were impaired to such 


an extent that he cannot justly be held responsible. See 


United States v. Eichberg, Nos. 22, 829, 22,830 D. C. Cir. Jan. 
21, 1971 (concurring opinion of meeetor J.). 

It is not only the duty of the jury to apply 2 law as given 
to it by the trial court, it is also the duty of the coe to give the 
jury the law to apply to the facts. Sparf v. United States, 156 
U.S. 51, 102 (1895). This is a bedrock right of every citizen 
and, as stated by Mr. Justice Story in United States v. Battiste, 


2 Sumn. 240, 244, "it is his only protection." 


| 
| 

Were the jury instructed that impairment of mental proces- 
| 


ses and behavior controls is substantial for the purpose of the 
insanity defense if defendant cannot justly be held responsible, 
it is at once evident that the test would be largely swallowed up 
by this consideration. Though it has long been thought to be the 
special business of the trial judge to guide the jary by appropriate 
legal criteria through the maze of facts before it, Bollenbach v. 
United States, 326 U.S. 607, 613 (1946), the ae of such an 
instruction would be a jury uncontrolled by any fixed legal principle. 
That it would redound to the defendant's benefit is doubtful. 

As the Third Circuit noted in ee ee Currens, 290, 


F.2d 751, 773 (3d Cir. 1961), a test of criminal responsibility 


| 
must provide the jury with a tool by which it can relate the 


ATF 


defendant's mental disease to his total personality and by 

means of which it can render an ultimate social and moral 

judgment. It is thus the court's function to develop the standard. 

An instruction to the jury to hold a defendant responsible if it 

is just to do so would appear appropriate only if it be concluded 

that an insanity test cannot be formulated which fairly puts the 

question to the jury. : | 
Respectfully submitted, 


The Bar Association of the 
District of Columbia 


By (bat Foie 


Paul A. Lenzini 
Chairman, Mental Health 
Committee 


May 11, 1971 
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Statement of the Case 

Appellant was indicted on November 27, 1967 for first degree 

: murder (22 D. C. Code, Sec. 2401) and for carrying a dangerous weapon 
(22 D. C. Code, Sec. 3204). Appellant was committed to St. Elizabeths 


Hospital on March 11, 1968 for a mental examinaticn. By letter from 


St. Elizabeths Hospital dated July 30, 1968, the court below was 


advised appellant was competent to stand trial. Judge Corcoran of 
the Scone below, without a jury, found appellant competent to stand 
trial on August 16, 1968. Appellant was tried by jury, presided over 
by Aubrey E. Robinson, Jr., J., in the court below. Appellant was 
found guilty of the offense of second degree murder and of carrying 
a dangerous weapon. The court below sentenced appellant to a term 
of five to twenty years on the second degree conviction and one year 
on the gun possession count, sentences to run concurrently. This 
appeal followed. 

Statement of Issues Presented for Review 


1. Where the principal defense to a charge of 
murder was defendant's claim that his conduct was the 
product of a mental disease or defect, did the Court 
err in permitting the prosecution's medical witnesses 
to testify that the crime charged was not “causally 
related" to defendant's mental condition? 


2. Where the four medical witnesses presented by 
the prosecution and defense all agreed that defendant 
was suffering from a mental disease or defect at the 

’ time of the acts which gave rise to the charges, and 
the only two medical witnesses who made independent 
examinations of the defendant presented testimony con- 
sistent only with the conclusion that defendant's acts 
were the product of his mental condition, did the Court 
err in refusing to grant defendant's motion for judgment 
of acquittal? 


The prosecution's Argument in reply to appellant's questions 


in. its Brief states: 
1. The conflicting evidence was not such as to 


require a directed verdict of not guilty by reason of 
‘insanity. (Appellee's Brief p. 9 


2. 


2. The trial court did not err in allowing 
Government witnesses to testify in terms of lack 
of causal relationship between appellant's mental 
condition and the offenses charged, after defense 
counsel had elicited the contrary opinion from his- 
witnesses. (Appellee's Brief, p. 12). | 


Brief Statement of the Facts 
On September 8, 1967 appellant, with his uncle, Mr. Ross, 


arrived at an apartment. (Tr. 95, 106, 174). The apartment was 


occupied by Ronald Price, Walter Sharpp and decedent, Billy Ford. 

It was a frequent scene of wild parties. . (Tr. 171-172). Heavy 
drinking occurred at this party. (Tr. 54, 127, 152, 164, 191, 222). 
During the party Bobby Walked created a disturbance: (Tr. 90-91, 121, 
139). Walker went outside where a fight ensued involving Walker, 
Crump, Sharpp and a Bernard Sharpp. (Tr. 90-91, 136, 140). Walter 
Sharpp broke up this fight. (Tr. 91p92, 157-158) . After Sharpp's 
fight with Walker, appellant argued with Bernard Sharpp. Bernard 
Sharpp struck appellant, knocked him into the hail and ordered him 
home. (Tr. 140, 145, 158, 164). Appellant fever told Price he had 

. been jumped and was going back with his “boys ." Appellant *s mouth 
was bleeding and was in such condition that Price offered to take him 
‘to a hospital. (Tr. 179, 191-193). On the way back, appellant was 
joined by friends.to get: the boys that jumped bint. (rr. 217, 218, 238). 


On arrival at the 16th Street apartment, appellant fired a shot in the 


ground, went into the building and fired shots through the closed door. 


(Tr. 206, 217, 219, 239). Some two and one-half hours later, at 11:45 


3. 


P. M., the decedent Ford was found dead in the apartment. Appellant 
was arrested three blocks from the apartment but did not have a gun 
with him. (Tr. 52-56). At the close of the Government's case, the 
court below granted a judgment of acquittal on the first RECS murder 
charge. (Tr. 274, 276). 

The sole witness to the events, Aaron Eugene Ross, testified 
he and appellant had been drinking most of the afternoon, they were 
half high when they arrived at the apartment, Ross left early, when 
appellant arrived at the party he was spitting blood from his mouth 
and "wasn't in his right mind.” (Tr. 278-306). 

Eugene Stammeyer, Ph.D., Supervisory Clinical Psychologist 
at St. Elizabeths Hospital, testified he had seen appellant on seven 
occasions, had administered psychological tests on five occasions and 
in his opinion appellant had "a psychologic brain eee associated 
with @ convulsive disorder." (Tr. 309-317). He gave the opinion that 


if appellant committed the act (shooting through the door), there was 


a relationship between this and his mental abnormality. (Tr. 335-336). 


Wilbur A. Hamman, M.D., a psychiatrist at St. Elizabeths 
Hospital, testified appellant was suffering from an epileptic personalit 
_ disorder and there was definitely @ causal relationship between aac 
alleged ‘offense and his mental condition. (tr. 490- -506) . 

The prosecution offered two doctors in rebuttal from St. 


Elizabeths Hospital. 


George Weickhardt, M.D., neurologist and psychiatrist, 
testified epoelvanc had a personality disorder associated with a 
mild case of epilepsy, but that "There was no causal relationship 
between his mental disorder and the offense." (re. 464-470) . 

Maurice M. Platkin, M.D. testified appellant was suffering 
from an "explosive personality" known as "epileptoid personality 
disorder," but in his opinion he Neould not see any connection 
between the offense * * * and this condition * ss (Tr. 472-536) . 

The crucial question put to Dr. Weickhardt by the prosecution 
was "Did you also come to any opinion concerning whether or not the 
crimes in this case were causally related to the mental illness which 
you have diagnosed?" (Tr. 464). Over objections of defense counsel, 
which was overruled, the prosecutor then asked, "What was your con- 
clusion as to whether or not there was a causal relationship between 
the two matters?" (Tr. 464). Dr. Weickhardt answered , "It was my 
conclusion that there was no causal relationship between his mental 
disorder and the alleged offense." (Tr. 464) . 

The prosecution's second medical witness, Dr. Platkin, was 


asked, "Did you also reach any conclusion as to whether or not this 


mental condition was causally related to the crimes that occurred on 
; | 


September 8, 19672" (Tr. 536). Dr. Platkin answered, "In my opinion, 
after reviewing the record and in examining hin, and having the 
available data, I could not see any connection between the offense 


with which he was charged, assuming he had committed it, and this 
; : : 
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condition which I felt he had." (Tr. 536). 

The court below's actions in permitting such direct testimony 
on the basic issue to be determined by the jury is questioned by 
appellant. Appellant contends he was not permitted to put on medical 
testimony that his acts were not the product of a Soe Chan. 
therefore the prosecution should not have been permitted to put on 
direct testimony that there was no causal relationship between the 
alleged criminal acts and his mental disease or mental defect. 

Appellant's Motion for Judgment of Acquittal on the second 
degree murder charge was denied. (Tr. 549-557). Appellant was 
convicted, has been sentenced and this appeal followed. 


Questions To Be Discussed 
Propounded by 


This Court has requested The American Psychiatric Association 


in this appeal to discuss in its Amicus Curiae Brief the following 


questions: 


1. In this case all four expert witnesses testified on 

the issue of "productivity." See Transcript pp. 335-36, 
464-65, 506-07, 539. But see bench colloquy at 314-15. 
Assuming arguendo that this testimony violated the rule of 
Washington v. United States, 129 U.S. App. D.C. 29, 390 F.2d 
444 (1967), is the Washington rule a viable device for 
limiting the role of the expert and preserving the ultimate 
question of criminal responsibility for the jury? Would it 
be more effective simply to eliminate the separate inquiry 
into productivity from our test of responsibility?- See 
United States v. Eichberg (No. 22,820, decided Jan. 21, 1971) 
(slip opinion at 15-17) (concurring opinion). 


2. What are the theoretical and practical differences 
between the Durham-McDonald test of criminal responsibility, 
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the ALI test, and the various other tests that have 
been proposed in recent years by courts and commentators? 


3. Should the Durham-McDonald formilation be retained as 
it is? 


4. Should the ALI formulation be adopted? 


5. I£ so, should the McDonald definition of "mental disease 
or defect" be applied to the ALI formulation? 

6. If a defendant's behavior controls are impaired, should 
a test of criminal responsibility distinguish between 
physiological, emotional, social, and cultural sources of 
the impairment? See Transcript pp. 409-11, 477-79. Is it 
appropriate to tie a test of criminal responsibility to the 
medical model of mental illness? See United States v. 
Eichberg, supra, slip opinion at 13-15. 


| 
7. Should the results of psychological tests such as the 
Rorschach test be admissible in evidence? If so, what kind of 
testimony is necessary or appropriate in order to put the 
test results in proper perspective? See Transcript pp. 318-329 


342-352, 413-452. 


8. Have we departed in practice, if not in theory, from 

the rule that the government has the burden of proving criminal 
responsibility beyond a reasonable doubt? See United States v. 
Eichberg, supra, slip opinion at 6-13. 


9. Would it be sound as a matter of policy to abolish the 
insanity defense? Possible as a matter of law? If so, what 
are the possible alternatives? Should the issues presently 
treated under that heading be subsumed under the inquiry into 
mens rea? Should we consider the possibility of "diminished" 
or "partial" responsibility? : 


The questions posed by the Court to this Amicus. will now be 
| 
discussed in their order. 


1. Amicus states that the rile announced in Washington v. 


United States,129 U.S. App. D.C. 29, 390 F. 2d 444 (4967) is not a viable 


device for limiting the rule of the expert and preserving ultimate 
questions of criminal responsibility for the jury. The productivity 
concept seemed a major advance as a test for: the determination of 
criminal responsibility. However, the application of this test has 
caused problems. Nevertheless, the crucial issue is the relationship 
of the alleged criminal act to the mental disease or defect of the 
defendant. If the psychiatric witness is not permitted to testify to 
this relationship, which involves productivity, cause and results arising 
- out of mental disease or defect, scientific psychiatric help will not 
be afforded to the jury. While there is mvch argument against the 
psychiatrist relating the alleged criminal act to mental disease or 
defect, basicly this is a medical problem and the only way the jury can 
properly resolve this problem is through expert medical, that is, 
psychiatric, testimony. 
Prior to Washington, the majority of this Court permitted 
psychiatrists, and in some instances clinical psychologists/, to give 
medical opinions as to whether or not a defendant was suffering from a 


mental.disease or defect at the time of the alleged crime and to relate 


; ~ 
-_—_—_—_—_——— 


1. Amicus questions the Rule of this Court that a psychologist, unless 

_ # psychologist is also a medical doctor, should be permitted to testify 
as to the existence of a mental disease or defect and to relate an 
alleged criminal act to the mental disease or defect. 
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the act to that mental disease or defect, and to give the medical and 
scientific reasons for such a relationship. in Washington this type of 
testimony, which dealt with whether or not the alleged defense oe 
"product! of or was caused by mental illness or a mental defect, was 
barred in the future. Thus, in Washington, this Court held (pp. 455- 
456): : 


A strong minority of this court has consistently 
advocated that psychiatrists be prohibited from testify- 
ing whether the alleged offense was the "product" of 
mental illness, since this is part of the ultimate issue 
to be decided by the jury. We now adopt that view. The 
term "product" has no clinical significance for psychiatrists. 
Thus there is no justification for permitting psychiatrists 
to testify on the ultimate issue. Psychiatrists should 
explain how defendant's disease or defect relates to his 
alleged offense, that is, how the development, adaptation 
and functioning of defendant's behavioral processes may 
have influenced his conduct. But psychiatrists should not 
speak directly in terms of "product," or even "result" or 
“cause.” 


_ Amicus in the Briefs it filed in Jenkins’ v. United States, 
112 U.S. App. D.C. 300, 307 F. 2d 637 (1962) , and in McDonald v. United 
States, 114 U.S App. D.C. 120, 312 F. 2d 847 (1962) , stated that expert 
psychiatric testimony should be permitted in a criminal case, that 
defendant was suffering from a mental disease or dafeot under the Durham 
Rule and that psychiatrists should further be permitted to testify that 
the criminal act was or was not the product, the result, oes causally 
connected to the diagnosed mental disease or defect. Where a mental 
disease or defect are defenses to particular crimes, the diagnosis and 
the relating of the disease: or defect to a derendanc™s alleged actions 
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are involved medical questions. A jury without medical guidance in the 
areas of cause and effect would be seriously hampered in arriving at a 
correct decision in this scientific field on the ultimate issue of 
criminal responsibility. 

| Amicus restates its position in Jenkins and McDonald here and 
also states the problem will not be resolved by simply eliminating the 
separate inquiry into productivity from the test of responsibility. 

Uerieoe tee read the concurring opinion in United States v. 
Eichberg (No. 22,820, decided Jan. 21, 1971). Amicus does not view 
expert psychiatric, testimony relating a specifically medically diagnosed 
disease or defect in a defendant to the alleged criminal acts on a 
productivity basis as being an invasion of the province of the jury. 

In final answer to Question 1, Amicus states that the rule 
which permits psychiatrists to give expert medical diagnoses and to 
relate alleged criminal acts to such disease or defect should be Peaored 
The Washington rule, as this Court pointed out in Eichberg, has been 
difficult to enforce. It deprives the jury of expert medical scientific 


testimony which the jury should have before it in order to determine 


whether the criminal acts are related to, caused by or are the products. 


ofa mental disease or a mental defect. 
2. Amicus will now discuss the differences between the Durham- 
McDonald test of criminal responsibility and the American. Law Institute — 


test. The principle that an insane person cannot be tried or convicted 
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, Of a crime has been embedded in the law of English speaking people for 
over two hundred years. In 1765 Blackstone in his Commentaries restated 
this ancient principle. In 1847 in Freeman v. eople, 4 Denio 9, 47 

- Am. Dec. 216, the New York Court confirmed this principle and stated: 
“The most distinguished writers Sees juris- 
prudence concur in these humane views and all argue that 


mo person in the state of insanity should ever be put upon 
his trial." 


The principle is now established SE285 Ango-Anerican systems 
of law chee an insane person is not punished for an act committed while 
acenen The basic premise for this rule is that where an alleged 
criminal lacks the ability to formulate a criminal intent, because of 
his mental illness, that mental illness is a defense and such a person 
cannot be convicted of the criminal act. Courts, in applying this 
principle, oa endeavored to formulate standards of legal sanity and 
have relied upon medical comparison and evaluation of the type and the 
degree of the mental infirmity which has afflicted the accused person. 

' This standard has not always been the same. In the middle of the 
Nineteenth Century a series of attempted political assinations occurred. 
One attempted assination eocerred in the trial of Daniel M'Naghten, 

8 Eng. Rep. 718 (1843). “M'Naghten in attempting to assinate Robert Peel, 
the Prime Minister of England, shot and killed Peel’ S secretary, Drummond 
Evidence was received in this trial which demonstrated that M'Naghten 
suffered from delusions of peneecttton and considered Peel as his chief 


persecutor. M'Naghten's counsel, in seeking to prove him ene relied 
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on a Treatise on Insanity published in 1838 by an American physician, 
Isaac Ray. Ray's Treatise discredited the then concepts of phrenology 
and mononania which held that the brain was divided into separate areas 

and if only one portion of the brain was injured or diseased, all other 
ee eas would function unaffected. Ray wrote the human mind was not 
compartmentalized and that a defect in one aspect of the brain could 
affect other areas, on the principle that the human body and personality 
was a fully integrated system. M'Naghten was found not guilty by reason 
of insanity. 

Queen Victoria, who also had been the target of an assinator: 
by the name of Oxford, who was also found not guilty by reason of insanit 
on learning of the M'Naghten acquittal, summoned the fifteen Justices 
of the Common Law Courts who constituted the House of Lords to an extra- 
ordinary net. This session was to formulate rules of criminal 
responsibility in England. The Judges adopted the rule which permitted 
acquittal only when it was established that at the time of the committing 
of the act, the party accused was laboring under such a defect of reason 
from disease of the mind as not to aoe the nature and quality of the 
act he was doing, or, if he did know it, he did not know he was doing 
what was wrong. This rule is sometimes called the "Right-Wrong Test" 


and is connected with the name M'Naghten. The rule has been criticized 


as being too restrictive and inhumane. Notwithstanding these criticisms, 
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the so-called M'Naghten Rule was the standard by which insanity defenses 
in criminal cases was measured for over one hundred years in England and 


America. 


In some American jurisdictions there arose and was applied the 
irresistible impulse doctrine. This doctrine states that the accused, 

| 
even though he knew the nature and quality of his act and that it was 


wrong, if the accused was compelled to the performance of the act by an 


impulse which he was unable to control because of a disease of the mind, 
| 


that defendant is to be found not guilty by reason of insanity. Some 


‘ doubt has been cast on this defense on scientific bases. 
c In 1954 this Court decided the case of Durham v. United States, 
94 U.S. App. D.C. 228, 214 F. 2d 862 (1954). In that case this Court 


broadened the M'Naghten Rule as a test and held (pp. 241, 875): 


"ke * & An accused is not criminally responsible 
if his unlawful act was the product of mental disease 
‘or mental defect." 
Durham moved away from the defendant's knowledge of right = 
tome °o 
wrong over/the causative Link -between mental illness and the performance 


of the criminal act. 


In Carter v. United States, 102 U.S. App. D.C. 227, 252 F. 2d 
608 (1957), this Court explained that the jury must be informed on the 
facts with particularity involving mental "disease" or mental illness 
and held (pp. 227, 617) that the defense of insanity requires: that the 
act be a “product of" a disease, which means chee the accused west not 


have committed the act he did commit it = had not oc Siecseey as he 
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was at the time of the alleged crime. Carter further announced the rule 


on the admissibility of expert psychiatric testimony relating the crimina 


* . act to the mental disease of the defendant, which the Amicus states 


should not have been reversed in Washington. Thus, in Carter this Court 
held (p. 617): 


The problems of the law in these cases are whether 
a person who has committed a specific criminal act - 
murder, assault, arson, or what not - was suffering from 
@ mental disease, that is, from a medically recognized 
illnessof the mind; whether there was a relationship 
between that specific disease and the specific alleged 
criminal act; and whether that relationship was such as 
to justify a reasonable inference that the accused would 
not have committed the act if he had not had the disease. 
The -law wants from the medical experts medical diagnostic 
testimony as to a mental illness, if any, and expert 
medical opinion as to the relationship, if any, between 
the disease and the act of which the prisoner is accused. 
The conclusions, the inferences, from the facts are for 
the trier of the facts. 


In McDonald v. United States, 114 U.S. App. D.C. 120, 312 F. 
2d 847 (1962), this Court defined (p. 851) "mental disease or defect" 
“to include "any abnormal condition of the mind which substantially 
affects mental or emotional processes and substantially impairs behavior 
controls." 


The American Law Institute is an arm of the legal profession. 


The ALI drafts model codes for the purpose of improving the quality of 


American law, clarifying it, with the hope of achieving some uniformity 


in law. In 1962 the ALI published its Model Penal Code. Sec. 4.01 of 


. that Code provides as follows: 


A person is not responsible for criminal conduct 
if at the time of such conduct as a result of mental 
disease or defect he lacked substantial capacity either 
to appreciate the wrongfulness of his conduct or to 
conform his conduct to the requirements of law. 


‘In United States v. Freeman, 357 F. 2d 606 (C.A. 2, 1966), 
the Court of Appeals reviewed the M'Naghten and Durham Rules, pointed 
out certain problems arising from these Rules and announced that 
Section 4.01 of the Model Penal Code of the ALI would be the standard 
of criminal responsibility in the Second Circuit. The Court of Appeals 
in Freeman held (pp. 622-623): 


: | 
Nine long years of research, exploration and con- 
sideration culminated in the definitive version of Section 
4.01, which was finally adopted by the Institute in 1962. 


Section 4.01 provides that "A person is not responsible 
result of mental disease or defect he lacks substantial 
capacity either to appreciate the wrongfulness of his conduct 
or to conform his conduct to the requirements of law." 

For reasons which will be more fully set forth, we believe 
this test to be the soundest yet formulated and we accord- 
ingly adopt it as the standard of criminal responsibility in 
the Courts of this Circuit. = 


for criminal conduct if at the time of acks conduct as a 


The gravamen of the objections to the M'Naghten Rules 
is that they are not in harmony with modern medical science 
which, as we have said, is opposed to any concept which. 
divides the mind into separate compartments - the intellect, 
the emotions and the will. The Model Penal Code formmlation 
views the mind as a unified entity and recognizes that 
mental disease or defect may impair its functioning in 
numerous ways. The rule, moreover, refietts awareness that 
from the perspective of psychiatry absolutes are ephemeral 
and gradations are inevitable. By employing the telling 
word "substantial" to modify “incapacity,” the rule emphasizes 
that “any" incapacity is not sufficient to justify avoidance: 
of criminal responsibility but that “total” incapacity is also 
unnecessary. The choice of the word “appreciate,” rather than 
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"know" in the first branch of the test also is significant; 
mere intellectual awareness that conduct is wrongful, when 
divorced from appreciation or understanding of the moral or 
legal import of behavior, can have little significance. 

The problem with the M'Maghten Rule is that it was not in 
harmony with modern medical science. The application ae 
Rule, which did sweep away the disadvantages of the M'Naghten Rule, point- 
ed out deficiencies in that rule, the most significant being chat Durham 
failed to give the fact-finder any standard by which to measure the 
competency of the accused. McDonald endeavored to supply this deficienc 
by defining a mental disease of defect. This definition, however, has 
not answered the problems of the jury. As a result, the ALI adopted 
Section 4.01. Amicus states that the ALI definition should be used 
rather than Durham because the ALI definition affords a standard of 
criminal responsibility which a jury can understand. 

: 3. In reply to the Court's inquiry as to whether the Durhan- 
McDonald formulation should be retained as it is, the answer of Amicus 
is in the negative., The Durham-McDonald formulation as limited by 
Washington was an improvement over M'Naghten, but the Amicus agrees with 
_ Freeman because the ALI formulation provides for ao ree based upon 
meaningful scientific concepts. Under the ALI formulation, tery 


psychiatric evaluations will be available and the legal focus will be 


sharper and clearer to the jury on the issue of responsibility. This 


assumes that when psychiatrists use medical labels, that is, specific 


medical diagnoses like schizophrenia, neuroses and similar specific 
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medical nomenclature, the psychiatrists will be required and permitted 


to explain the meaning of these medical terms in language which laymen 


can understand. The psychiatrists should also be permitted to testify 
to the history, the development, adaptation and function of the patient's 
behavioral processes, the results of all other medical tests involved, 
including psychological tests and results, in order to make clear to 

the jury the specific type of mental disease or defect suffered by the 
defendant and evaluate the clinical significance of this disease in 
relation to the criminal acts with which the defendant is charged. 

4. The Amicus recommends that the ALI formation be adopted 
as the standard of criminal responsibility in the Courts of the District 
of Columbia. In this regard the Amicus agrees with Freeman and requests 
that the Freeman doctrine be applied in criminal trials in the District 
of.Columbia. : 

- 5. The McDonald definition of "mental disease or defect" 
needs further clarification. Using the ALI formlation as a standard 
of criminal responsibility, the productivity test should be related by 
_expert scientific psychiatric testimony to the alleged aeisen RAs. 
based on the premise that the mind is a unified entity and that the mind 
can suffer a mental disease or a mental defect which impairs its 
functioning in numerous ways. By employing the word "substantial", the 
ALI formulation modifies the tr ncapactoy™ rule in evaluating the criminal 
responsibility of the defendant. In short, this means that should the 


‘jury find, with the aid of scientific psychiatric testimony, that at the 
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time of the alleged criminal conduct the defendant suffered from a 
mental disease or defect, which resulted in the defendant lacking the 

_ substantial capacity either to appreciate the wrongfulness of his conduct 
or to conform his conduct to the requirements of the aw. then the jury 
under appropriate instructions of the Court would acquit the defendant. 
When this standard of conduct is involved, meaningful psychiatric 
testimony could be adduced before the jury which would aid the jury in 
determining the criminal responsibility of the defendant. 

6. Amicus does not recommend that the testing of criminal 
responsibility distinguish between (sic - among) psychological, emotional 
social, and cultural sources of impairment. The basic concept in testing 
criminal responsibility of a person, where the defense of insanity is 
involved in a criminal trial, is whether there was a medical illness or 
medical defect which impaired the mind of the defendant to such an extent 
that he could not make a responsible determination that there was wrong- 
fulness in his conduct or that his conduct did not conform to the require 


ments of the law. To base criminal responsibility on a psychological, 


for example, problem, as @istinguished from impairment resulting from 


mental illness or a mental defect, which involves mere behavior control, 
should not be the test for criminal responsibility. Behavior controls 
of any individual are always considered in the over-all evaluation of 

a person by a psychiatrist in his efforts to reach a diagnosis as to 
whether or not that individual is suffering from a mental illness or 


mental defect. It would be inappropriate and completely misleading to 
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use as a test of criminal responsibility, for example, a person's 
physiological control situation alone. All these four sectors of behavior 
control must be considered, because basicly all operate at the same time 
rather than on an individual evaluation basis. Amicus states that 
criminal responsibility must be tied into a medical model of mental 
‘illmess or mental defect so long as these medical |categories are to be 
used as a basis for determining the criminal responsibility of citizens. 


To depart from the medical mental disease or defect would place the 


triers of fact into the field of philosophy of determinism. Such 


philosophical determinations of criminal responsibility have not yet been 
established as the legal basis for measuring criminal responsibility. 
Amicus has reviewed the concurring opinion in Eichberg, supra, 
Slip Opinion (pp. 13-15). Psychiatry does not subscribe to the doctrine 
that psychiatric “labels" determine criminal responsibility. However, 
psychiatric "labels" pertain to the specific psychiatric diagnoses of 
mental illnesses or mental defects. The psychiatrist, when a specific 
medical term in scientific nomenclature is used, in describing a specific 
mental disease or defect, should not be barred from using such medical 
- terms and should be permitted to explain these terms in language which | 
laymen: can understand and then to give to the jury! ald the facts and 


scienfic reasons for the making of such a medical diagnosis. Amicus 


does not agree that the terms mental illness or mental defect should be 


abandoned nor should the term "product" be barred as a term of evaluation 


19. 


by psychiatrists in advising the Court and the jury as to the relationshiy 


between a mental disease or defect and the alleged criminal act. In 
this area, Amicus recommends the adoption of .the Freeman doctrine and 
that psychiatrists be permitted to testify under this doctrine in 
accordance with the rules laid down in Carter. 

7. The results of psychological tests, such as the Rorschach 
test, should be admitted in evidence. In order to make such tests 
admissible, the person administering such tests should testify to the 
details of the tests and the results of the tests. Amicus has endeavored 
to point out to this Court in its Briefs in McDonald and Jenkins that 
psychologists are not trained in medicine, are not doctors of medicine, 
and on the basis of psychological testing alone should not be permitted 
to testify as to a specific diagnosis of a mental disease or defect and 
to relate the alleged criminal act to that disease or defect on a 

. productivity basis. The final diagnosis and the relation of the disease 
to productive acts is a complicated scientific medical and psychiatric 
problem. Laymen should not be permitted to testify as the final expert 
in diagnosing medical mental illnesses or defects and certainly are not 
qualified to relate specific acts on a productivity basis to these 
SSERESe PETES : 

Tn this area CESSES the | use of a at ogicad tests and the: 
Fee etee Judge’ Fahy in his concurring os in Jenkins in touching upon 


the heart of the problem said (p. 650): 
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The heart of our problem is not whether a clinical 
psychologist: is qualified to testify as an expert, for 
of course he is in some areas, but whether he is qualified 
to give expert testimony in the form of a diagnosis of a 
mental disease or illness, and to express an opinion on 
whether a stated mental disease "caused" the patient to 
commit a given unlawful act or "produced" that act. More 
rationally the question ought to be whether mental disease 
so substantially affected him that he was unable to control 
his conduct. 5 

| 

The position of Amicus in this complicated scientific medical 


area in regard to "the heart of our problem" was well Stated by Bastian, 
and Miller, Chief Judge, in their dissenting opinion in Jenkins, at 


pp. 561-652: 

Our emphasis of this situation is not to belittle the 
integrity of the psychiatrists who testify at these trials, 
nor to disparage the integrity of the psychiatric profession, 
but merely to illustrate now nebulous and uncertain is the 
issue of mental illness even to those of the medical pro- 
fession who are experienced and trained /in its diagnosis and 
treatment. If the issue is so debatable among conceded 
professional medical experts, it is sheer folly, in our 

_ opinion, to attribute to a lay psychologist who admittedly 
is not a doctor of medicine, such presumptive medical knowledge 
and diagnostic acuity as to entitle him to wear in a criminal 
courtroom the badge of an expert witness with respect to the 
existence of that elusive medical condition known as mental 
disease or defect. ! 
| 

By this we do not mean to suggest that a psychologist 
should never be called upon to testify in insanity cases. 

In proper circumstances, testimony concerning the results of 
psychological tests administered to a defendant should be 
admissible as a means of enlightening a jury with respect 

to the specific information contributed by the psychologist 
to the over-all mass of information ultimately utilized by 
the medically trained psychiatrist in arriving at an expert 
opinion concerning the medical diagnosis of mental disease 
or defect. But to say that a psychologist is qualified to 
give an expert opinion with reference to a medical diagnosis 
is, in.effect, to say that a non-medical’ witness can render 
an expert answer to a medical question on the strength of 
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information insufficient to resolve it. Such an opinion 
is a conclusion by guesswork, as far as a valid and proper 
medical determination is concerned. 


We are not alone in our views ‘on this precise issue. 

The American Psychiatric Association, an organization 
"comprised of those twelve thousand qualified Doctors of 
Medicine who specialize and practice as psychiatrists," 
in its amicus curiae brief, urges this court not to allow 
psychologists to qualify as experts to express opinions. 
We find in the brief this pertinent observation in regard 
to the proper medical ascertainment of mental disease or 
defect: 


"The diagnostic synthesis of all data collected 
is properly carried out only by an individual Doctor 
of Medicine with a broad training, experience, and 
familiarity with all of the areas indicated, and the 
diagnosis must reflect a comprehensive medical judgment 
in which the proper weight is given to.all of the data 
available. Further, we know of no mental illness which 
does not have a biological as well as a psychological 
component. No facet of the data can be assumed to 
reflect the total diagnosis until viewed in the context 
of the total picture. A clinical psychologist, lacking 
medical training and the specialization required of the 
qualified psychiatrist, is not qualified to make this 
-total medical diagnosis or to testify as a medical 
expert thereon." (Emphasis appears in amicus brief) . 


The majority of the court ignores the above quoted wise 
counsel from the only undisputed experts now at work in the 
area of medical illness of the mind. 

8. In practice this Court has departed from the rule, once 


substantial evidence is introduced in a criminal case that the defendant 


_ could have been "insane" when the alleged criminal acts were committed, 


that the Government has the burden of proving criminal responsibility 


beyond a reasonable doubt. 
Amicus has reviewed Eichberg in discussing this question of 


the Court. ‘In Eichberg a registered pharmacist was convicted under six 
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counts of forging checks. Eichberg was sentenced to- serve three to twn 
years concurrently on each of the six counts. (S.0. p- 2). The principal 
defense was insanity. (S.0. p. 2). The Per Curiam opinion in affirming 
reads (S.0. p. 2): 

There may be a defendant so clearly and so seriously 
disabled that a jury would be compelled to doubt his 
responsibility, and this court would reverse a conviction 
on that ground. But ordinarily, "in view of the complicated 
nature of the decision to be made - intertwining moral, 
legal, and medical judgments” the jury's verdict must stand: 


The expert evidence in this case presented a classic question 


for the jury on the issue of SEES: Accordingly, 
the conviction must be 


Affirmed. 
The premise of affirmation is a departure from the rule that 
the Government, in a criminal case involving a substantial insanity 


defense, must prove the defendant was sane beyond a reasonable doubt. 


Amicus turns to the concurring opinion in Eichberg. Eichberg 
was first convicted in 1961 for forging checks. After serving his 
sentence he entered a course of psychiatric treatment. While under such 
treatment he committed the acts involved in the appeal to this Court. 
Thus, expert testimony was available from a psychiatrist who treated 
Eichberg prior to and at the time of the acts charged. (S. 0. p. 3). 

Dr. Layden, the treating psychiatrist, testified at the time of the acts 
that aichbers suffered from inferiority feelings, for which he compensate 
by lying, bragging and otherwise assuming a pose of superiority. Forging 
checks, according to Dr. Layden, > Was” the natural expression of Eichberg's 
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anxiety, and he pretended to himself and to others that he was a rich 
man with a bank account. This testimony shifted the burden of proof 

to the Government to prove Eichberg was sane in 1965 beyond a reasonable 
doubt. (S. 0. pp. 4-5). 


Eichberg was committed to St. Elizabeths Hospital for a mental 


- examination in 1968. The psychiatrists at the hospital in 1968 found no 


mental illness. They refused to comment on his condition in 1965 and 


stated the best source of appellant's condition in 1965 was his treating 


doctor. (S.0. pp. 4-5). 


A clinical psychologist tested Eichberg in 1967 and stated he 


‘had an overwhelming need for status and financial gain, he would likely 


act impulsively inia financial crisis, but he was not suffering a mental 
illness in 1967. (S.0. p. 5). 
Concurring Chief Judge Bazelon characterized (S.0. p. 5) "the 


Government's evidence as too flimsy to sustain the burden of proving 


“that appellant was free from exculpatory mental illness." Yet this 


Court has held, and held in Eichberg, "almost any conflict in expert 


testimony raises a| question for the jury" and hence the Court has “been 


' ‘increasingly reluctant" to disturb the jury resolution of the question 


of responsibility. (S.0. p. 5). 


In Eichberg the Government presented no evidence that. appellant 
was sane in 1965. Appellant!s evidence was to the contrary as to 1965. 
Hence, there was no “conflict™ in the expert testimony, hence Amicus 


contends the Government did not meet its burden of proof beyond ae 
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reasonable doubt. It presented no proof at all in the 1965 situation. 


Carter, wherein this Court reversed a murder conviction 


| : 
involving an insanity defense, enunciated what proof of facts by the 
Government was necessary to a conviction, in holding (pp. 612-613): 


The Court has held many times that the rule for the 
jury is that, unless there is substantial evidence of 
facts which exclude every reasonable hypothesis but that 
of guilt, the verdict must be not guilty, and that, where 
all the substantial evidence is consistent with any reasonable 
hypothesis of innocence, the verdict must be not guilty. 
It is not necessary to a verdict of acquittal that on the 
basis of the facts established a hypothesis of innocence be 
as likely as guilt; any reasonable bypoyhest= of innocence 
must be excluded by the facts. 


Amicus submits Eichberg and the cases eee in footnote 2 of 
the concurring opinion (S.0. p. 2) are departures from the rule announced 
in Carter, discussed, but not followed in Eichberg. 

9. Amicus would favor, with appropriate safeguards, abolishing 
the insanity defense. However, Amicus is advised that the abolition of 
this defense may have to be accomplished by Constitutional Amendment . 


Where-an insanity defense is raised in American criminal 
| 


trials, the failure to afford a defendant a fair and impartial hearing on 


the question of competency has been held to be a denial of Due Process 


of -Law. : 
Pate v. Robinson, 383 U.S. 375, 86 S. ct. 836, 15 L. 
Ed. 2d 815 (1966). 


Two decisions, one in Mississippi and one in Washington, have 


held it to be unconstitutional to abolish the deferise of insanity. 
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Sinclair v. State, 161 Miss. 142, 132 S. 581 (1931); 
State v. Strausburg, 60 Wash. 106, 110 P. 1020 (1910). 


The Supreme Court has indicated that the insanity defense can 
only be abolished by Constitutional Amendment. 


Robinson v. California, 370 U.S. 660, 82 S. Ct. 1417 (1962); 
Smith v. California, 361 U.S. 147, 80 S. Ct. 215 (1959); 
Davis v. United States, 160 U.S. 469, 16 S. Ct. 353 (1895). 


Two committes, one from the American Bar Association and one 


r 


oe 
from Amicus, met in 1929 and drew up a position statement reasing as 
follows: 


The committee from the Section on Criminal Law of the 
American Bar Association, after a conference with the 
committee from the American Psychiatric Association, recommends 
to its own association that it advocate: 


1. That there be available to every criminal and 
juvenile court a psychiatric service to assist the court in 
the disposition of offenders. 


2. That no criminal be sentenced for any felony in any 
case in which the judge has any discretion as to the sentence 
until there be filed as a part of the record a psychiatric 
report. 


3. That there be a psychiatric service available to 
each penal and correctional institution. 


4. That there be a psychiatric report on every prisoner 
convicted of a felony before he is released. 


-5. That.there be established in every state a complete 
system of administrative transfer and parole and that there 
. be no decision for or against any parole or any transfer from - 
: one institution to another without a psychiatric report. 


Thereafter, representatives of the American Psychiatric 


Association and of the American Bar Association met with representatives 
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| 
of the American Medical Association, and the same recommendations were 
. | 


then unanimously endorsed by the latter group. Thus the psychiatrists, 


physicians, and lawyers of America were officially in agreement on a 


few simple principles. Amicus hopes that these principles someday may 


be implemented. : 
Realizing for a long time in the Paecre tar juries will decide 

issues in criminal cases involving defenses asediion mental illnesses and 

defects, Amicus -recommends that the scientific testimony of medical 


experts be permitted, relating medical illness or defect to the alleged 


criminal acts. This would be in keeping with Carter and J. Fahy's 
SERSE 


concurring opinion in Washington, 


As to this part of the opinion I add: (1) I have 
no difficulty in adhering to our decision permitting 


wherein it was stated (p. 460): 


the psychiatrist to give his opinion as 
of a mental disease or defect, provided 
the opinion is explained to the jury in 
terms and has substantial factual basis 
is also advised by the witness; and (2) 


‘to the existence 
tthe basis for 
understandable 

lof which the jury 
I think it probable 


as matters have developed that to permit the witness to 


give his opinion in exact “product” 1] 


age is likely to 


give undue weight to his view on the ultimate issue, tending 


to detract from the responsibility of the jury. 


not wish to decide in the abstract that 
ease, in explaining the relation of the 


But I do 
in a particular 
disease or defect, 


if any, to the conduct charged, should the witness find it 
useful to speak in “casual” language, or use the term 


"product" in that connection, I would fo 


find error. We have not in the past, 


construe United States v. Spaulding, 293 


x that reason alone 
I do not now, 
U.S. 498, 506, 


55 S. Ct. 273, 79 L. Ed. 617, to bar ao testimony in this 


type of case. 


Amicus suggests that special verdicts oe from juries — 


* -sitting in criminal cases where defenses of insani 
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ty are involved. 


(a) Amicus suggests that the jury, on proper instructions 
on the facts and the law, first be directed to return a special verdict 
finding whether or not the defendants committed the alleged crimes. 
Should the jury find the defendant didi not commit the alleged acts, 
that would end the case and the defendant should be acquitted. 

(b) Should the jury find that the defendant committed the 
alleged acts, then and then ony the jury should be directed to find, 
on appropriate instructions based on the ALI Standard whether or not 
the defendant at the time of the alleged acts was suffering from a 
mental illness or a mental defect, and if the jury finds the defendant 
was so suffering, then the jury must further find whether the mental 
illness was causally connected with, caused or produced the criminal acts 
-If the jury finds such facts, either way, then it should return a verdict 
of guilty, or in the latter event, not guilty, by reason of insanity. 

These types of special verdicts, under our present jury sustem, 
Amicus suggests as a possible alternative for the Cree: to consider 
in determining the questions raised in this appeal and in adopting 
Standards for criminal trials in the District of Columbia involving 
insanity issues. 

; Conclusion 
Amicus has filed this Brief pursuant to the Order and at the 


request of this Court. The diagnosis, treatment and the relating of 


abnormal acts of a defendant involve complicated medical problems: 


and only medical experts should be permitted to give testimony as to the 
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final diagnosis and the relating of abnormal acts as to a mental illness 
or defect. As Chief Justice and President Taft, while a Circuit Judge, 
so aptly stated in the landmark decision of Ewing -v. Goode (C.C.D.W.Ohio) 
78 F. 442, at p. 450 (cited with approval in Gunning v. Cooley, 281 U.S. 
$0, 94, 95, 50 S. Ct. 231, 233) in cases dealing with complicated medical 
problems: 


But when the case concerns the highly specialized 
act of treating * * * with respect to which a layman 
can have no knowledge at all, the court and jury must 
be dependent on expert testimony. There! can be no 
other guide * * *, 


In Rodgers v, Lawson, 83 App. D.C. 281, 17¢.F. 2d 157 (1948) , 
this Court followed Ewing and held (p. 161): 


It involves questions of the merits|of a diagnosis 
and scientific treatment. This cannot be determined 
by a lay jury without the aid of expert opinion. Cayton 
v. English (1927), 57 App. D.C. 324, 23 F. 2d 745) supra, 
Ewing v. Goode,(C.C.D.W.Ohio, 1897), 78 F. 442. 


Amicus concludes with the hope that this Brief may be of some 


assistance to the Court in further developing the proper administration 


| 
of justice in criminal cases involving a mental illness, disease or 


defect. 3 | | oe ae 


Respectfully submitted, | 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 
. | 


No. 22,714 | 
(Criminal No. 1489-67) | 


THE UNITED STATES OF AMERICA 


ARCHIE W. BRAWNER, 


On Appeal From The United States District Court 
For The District Of Columbia 


BRIEF OF THE NATIONAL LEGAL AID 
AND DEFENDER ASSOCIATION | 
AS AMICUS CURIAE 


The National Legal Aid and Defender Association files this Brief Amicus 
Curiae pursuant to the written request of this Court. 


“ i 
INTEREST OF AMICUS CURIAE 
The National Legal Aid and Defender Association, hereinafter called NLADA, 
is a non-profit corporation whose primary ene is to assist in providing more 
and better legal services for the poor. Its members include the great majority 
of defender offices, coordinated assigned counsel Ss and legal assistance 


programs in the United States. The NLADA also has 1650 professional members, 


wn 


many of whom are practicing attorneys who represent indigent persons in criminal 
and civil matters. 


The NLADA and its members believe that each citizen regardless of his 


social or economic status, is entitled to equal justice under law. In the case at 


bar, the United States Court of Appeals for the District of Columbia has solicited 


the NLADA's views jin connection with the reconsideration of its test of criminal 


responsibility. We have surveyed our membership (see Appendices B-D) and 


reviewed the applicable state tests (see Appendix A) in order to provide this 
Court with a wider perspective of the problem and to assist it in reaching its 
ultimate conclusion. 
In view of the direct importance of this case to legal aid attorneys serving 
the poor throughout the country, and to the poor themselves, the Executive 
Committee of the NLADA has authorized and instructed the NLADA staff to pre- 


pare and file an Amicus Brief in this case. 


pes : 
| 


THE UTILIZATION AND APPLICATION OF THE INSANITY DEFENSE WORKS 
AN INJUSTICE UPON THE POOR. 


| 
A. The Poor Are Dependent Upon Public Psychiatric Facilities. 

In many jurisdictions the indigent accused is dependent upon existing public 
psychiatric facilities to explore such questions as his Sao to stand trial 
and his mental responsibility for his acts. Thus, in the en of Columbia, 
St. Elizabeth Hospital usually is the “ultimate arbiter” of the existence of 
mental disease or defect for the poor people of the District. See Arens, Make 
Mad the Guilty, 27 (1969). Moreover, like most hospitals, St. Elizabeths is 
understaffed and overcrowded and many of its psychiatrists must act from the 
standpoint of “post-hoc logic;" for, in many instances, the determination of 
"mental illness" is based not upon psychiatric and petemeor ras principles but upon 
the available space in the hospital and the treatability of the disorder recognized. 
Arens, supra at 54. E | 

This phenomenon would not particularly threaten the poor defendant who 
seeks to assert the defense of insanity or to dispute the testimony of a government 
psychiatrist, if in fact he were able to secure mtescdeat expert psychiatric 
testimony. This is virtually impossible for him, SES See e.g., Appendix D, 
Dilustration A. | 


The judicial inquiry into a poor defendant's state of mind is often one-sided. 
| 


For example, Arens mentions a case where a government psychiatrist, called 
over the objection of a poor defendant, testified that the accused had been a victim 
of mental illness at the time he committed the alleged offense. The defendant, 
who had previously desired to plead guilty, lacked the resources to secure inde- 


pendent psychiatric assessment of the claims of this government "expert." As 


a result of his inability to rebut the government psychiatrist, he was found not 


guilty by reason of insanity. Thus, the defendant's poverty could have resulted 
in his confinement to a mental hospital for a period longer than the maximum 
imprisonment possible under the offense to which he desired to plead guilty. 
See Arens, supra at 74. 

This case, and others like it, dramatically illustrate how the outcome of a 
case can hinge upon the availability of necessary funds to secure vital psychiatric 
examinations and re-examinations. To correct this imbalance in the ability to 

Fratse and present evidence on the issue of criminal responsibility, the government 
must help to expand available facilities for developing psychiatric and psychological 
expertise. 

The courts can help to correct this imbalance by ordering, as behalf of the 
poor defendant whos'e competence or responsibility is questioned by the govern- 
ment or by the defense, a thorough mental examination conducted by a panel of 
impartial experts. Theoretically, this type of Aan would remove the 
label of "rich man's defense" from the insanity plea by providing expensive psychi- 
atric testimony to the accused who otherwise may lack the necessary funds. See 


Lindman and Mcintyre (editors), The Mentally Disabled and the Law; The Report 


of the American Bar Foundation on the Rights of the Mentally Ill, 366 (1961). 
. Moreover, the courts could pay the cost of independent psychiatric and 
psychological diagnosis and evaluation for defendants who proceed in forma pauperis 


and who request such services, as under The Criminal Justice Act of 1964. : 


. | 
B. Civil Commitment Constitutes A Denial Of Liberty Without Proper Judicial 
Safeguards. ‘ | 


In fifteen states, including the District of Columbia,| acquittal on the ground 


of insanity results in compulsory commitment for an indefinite period. In the 
| 

remaining jurisdictions the defendant, though not automatically deprived of his 

| 


liberty, may either be committed at the discretion of the trial judge or after a 


summary inquiry into his present mental condition. See|\Comment, "Commitment 


Following Acquittal by Reason of Insanity and Equal Protection of the Laws, " 116 
U. Pa.L.Rev. 924 (1968). Ostensibly, the primary purpose of involuntary civil 
. commitment is to treat rather than punish. In reality, however, civil commit- 
ment may have as punitive an effect as criminal commitment. A defendant acquitted 
by reason of insanity is not punished by imprisonment fen! a specified period of | 
time, but by incarceration in a mental hospital for a terns not specified in advance 


and possibly lasting for life. Poor persons accused of crime are most often the 


victims of this perverse practice. 


The District of Columbia Statute [D.C. Code Ann. g¢4-301 (e) (1961)] envisions 


administrative determination of restoration of sanity as the primary mode of 


| 
————$— 

1 18 U.S.C. 3006 A (e) reads in part: "Counsel for a defendant who is financially 
unable to obtain investigative, expert or other services neces Ssary to an adequate 
defense in his case may request them in an ex parte proceeding . . - [Clompensation 
« « - for such services . . . shall not exceed sd $300, exclusive of reimbursement for 
expenses reasonably incurred. " 


-. 


—On— 


release. The only alternative to the hospital superintendent's recommendation 
for'release is by application for a writ of habeas corpus. It is virtually ‘impossible’ 
to meet the standards for relief under habeas corpus. Id. at 939. For example. 

the hospital "inmate" must show that he is sane, that he will not be dangerous to 
himself or others in the foreseeable future, and that the superintendent acted 
arbitrarily and capriciously in refusing to recommend release. All this must be 
proven beyond a reasonable doubt, and all doubts as to present mental status are 


to be resolved against the petitioner. Ibid. This, in effect, allows the government, 


which has failed to prove an accused guilty beyond a reasonable doubt, to require 


that same person to prove himself worthy of liberty. 

The dilemma of the individual defendant acquitted of a crime by reason of 
insanity is graphically portrayed by the testimony of one St. Elizabeths psychia- 
trist who said that for many of these defendants, commitment to St. Elizabeth 
Hospital might be "tantamount to a life sentence." This would certainly be true 
of all personality disorders which he considered untreatable. "This would be 
patently unfair, "he stated, in the case of the individual defendant acquitted of 
a minor crime like petty larceny by reason of seene and characterized as 
suffering from a sociopathic personality disorder." While this psychiatrist charac- 
' terized the sociopath as devoid of mental disorder and characterized by only 
"willful quirks in his personality, ''a man who does not belong in a mental hospital, 
he emphasized that if such a sociopath was acquitted by reason of insanity, he for 
one, would never authorize his release as cured. See Arens, supra at n. 48 p. 54. 
See also Diamond, "From M'Naghten to Currens and Beyond, "50 Calif.L.Rev. 189, 


192 (1962). 


Diamond speaks to this precise issue: 


Are borderline schizophrenia and character 
disorders mental diseases? Much ridicule has 
been heaped upon the staff of St. Elizabeth Hospital 
in Washington, D.C., for committing themselves, 
in 1957, to the view that sociopathic personality 
was henceforth to be considered a mental’ disease. 
Between 1954 and 1957, St. Elizabeth Hospital 
psychiatrists generally had testified that socio- 
pathic personality was not a mental disease, and 

_ hence a defendant suffering from such condition 
was not insane under Durham. The immediate 
consequence of their shift of position in 1957 was 
a ten-fold increase in acquittals on the ground of 
insanity in the District of Columbia. Id. at 192. 


It seems totally unjust to subject a defendant to indefinite commitment without _ 
a full hearing on the issue of continuing illness, especially when the offense charged 
is relatively minor. The defense attorney, particularly jurisdictions which 
authorize automatic commitment, finds himself ina dilemma. He must weigh 
~ the likelihood of a guilty verdict and maximum sentence against the possibility 
of an indeterminate SN and advise his client accordingly. When the 
offense charged is relatively minor, the choice is ee for his client's Hberty 
is preserved; but society's interest in the discovery and eee of the mentally 
ill is frustrated. See Elliot, "Procedure for Involuntary Commitment on the 
_ Basis of Alleged Mental Iness, " 42 Univ. of Colo. L. Rev., 231, 238 (1970). 
The statistics in Appendix C testify to the fact that the defense of insanity is used 
infrequently and cautiously by public defenders. See also Appendix D, Dlustra- : 


tions C and D. 


Furthermore, if treatment of the mentally ill offender is desirable, the 
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committing authority should be required to show that commitment is necessary 
and that treatment will be provided. Civil commitment without treatment is 


virtual imprisonment. See e.g., Rouse v. Cameron, 373 F.2d 451 (D.C. Cir., 


1966). Yet, the psychiatric disposition of defenders most often smacks of subter- 


fuge. One commentator said, "It provides the ‘offender-patient' neither absolution 
from criminal guilt nor treatment. It is nothing more than an expedient method 
for disposing of persons displaying certain kinds of anti-social conduct." Szasz, 
Law, Liberty and Psychiatry, 114 (1963). In the District of Columbia, because of 
the inadequate staff and overcrowded staff conditions at St. Elizabeth Hospital, the 
plight of many patients acquitted by reason of insanity and committed to the hospital 
including the victims of non- psychotic disorders, has been described as the “plight 
of a prisoner without hope of release." See Arens, supra at 33. 

In 1967 the treatment rationale was hardly available in Alabama, where the 
white state mental hospital had 22 physicians (five of whom were psychiatrists) 
to care for 5,000 patients and the black mental hospital had five physicians and 
no psychiatrists to care for 2,500 patients. See Rapoport and Reisig, "Of Course 
I'm No Psychiatrist, " The New Republic, July 15, 1967, at 35. The NLADA 
questionnaire (see Appendix B), mailed to public defender offices, supports the 
fact that in most jurisdictions treatment is either inadequate or non-existent 
and, on balance, mental hospitals provide no better treatment than well-run 
prisons. See Appendix C. See also Appendix B, Dlustration B. 

It hardly seems prudent for society to increase the burden on already over- 


crowded hospitals by delegating to them a mere custodial function. See Appendix D, 


-9- 


Hlustrations B and E. Involuntary hospitalization for an indeterminate period is 


> 
80 grave an exercise of authority that every precaution should be taken to insure 


that treatment not only is required and practicable but that treatment is, in fact, 


| 
available. Otherwise commitment should be to a penal institution where a defendant 
| : 


has a greater chance of eventually returning to society. 


ARGUMENT 


qH.. 


THE EXISTING TESTS FOR CRIMINAL RESPONSIBILITY DISCRIMINATE 
AGAINST THE POOR IN THEIR FORMULATION AND APPLICATION. 


Assuming arguendo that the defense of not guilty by reason of insanity is 
beneficial to the accused in that it is available as a factor to be weighed by the 
trier of fact in determining guilt or innocence, all of the Major tests of criminal 
responsibility discriminate against the poor. The rule propounded in Daniel 
M'Naghten's Case (1843), 8 E.R. 718, places total emphasis upon the cognitive 
awareness of the defendant at the time he is alleged to have committed a criminal 
act. It confines psychiatric inquiry to a single symptom and makes it the sole- 
determinant for criminal responsibility. Thus, the psychiatrist is confined to 
making 2 moral judgment of whether a defendant knew right from wrong. Not 
only does this usurp the function of the jury but it demands a showing of impair- 
ment of the cognitive capacity of the defendant, something which rarely, if ever, 
is the case. For example, most individuals in mental hospitals a the ability 
to conform their conduct to a certain norm. Sanctions imposed by security 
personnel who represent authority, generally, are obeyed. This is precisely the 
criticism which the American Law Institute levels at the M'Naghten test. 


Although the irresistible impulse test changes the focus from cognitive factors 


to the defendant's ability to control certain impulses which might obliterate his 


ability to choose right from wrong, the end result is the same as that achieved in 
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M'Naghten. Although volitional factors are considered the irresistible impulse 
_ test may impliedly be restricted to sudden spontaneous acts. | 
‘The 1 Durham rule, originally conceived by this Court, makes the causative 
relationship between the disease and defect in the act a "pat for" proposition. 
Durham v. United Seige 214 F.2d 862 (D.C. Cir., 1954). Durham alone does 
not provide the jury with enough to translate disease or defect and causation into 
a decision as to whether the defendant possessed the requisite guilty mind. The 
McDonald gloss is designed to insure that the jury is not bound by complicated 
medical definitions of mental disease or defect as contemplated by Durham. 
McDonald v. United States, 312 F.2d 847 (D.C. Cir., 1962). 3 


Although the American Law Institute test rejects the productivity require- 


ment of Durham, nevertheless it subverts the purpose of ppexctratrac and psycholo- 
gical oiicses by requiring a showing of substantial impairment of the defendant's 
capacity to appreciate the legal meaning of his act or to <onform his actions to 


what the law demands. By excluding those whose abnormality is "manifested only 
| 


by repeated criminal or otherwise anti-social conduct" the ALI test relies on 


semantic classifications rather than reference to relevant symptomatology of the 


defendant. See Model Penal Code 66 (Proposed Official Draft, 1962). 
In United States v. Currens, 290 F.2d 751 (3rd car.) 1961) the court met this 
criticism by attempting to set forth a test under which the jury could communicate- 
and relate to the expert shamans on the issue of criminal responsibility. By 
receiving an entire picture of the defendant's symptomatology and considering the 


relationship between the expert testimony and the legal definition of mens rea 


- I2- 


the jury is allowed to perform its traditional function. Nevertheless, in the final 
analysis, Gurrens| retreats slightly since it concludes that the real issue is the 
person's capacity to choose between particular types of conduct that is necessary 
for the maintenance of social order. 

Thus, with the possible exception of the Currens rule, the major tests of 
criminal responsibility, by failing to include defendant's who might be labeled as 
sociopaths or psychopathic personalities, ‘discriminate against a large segment 
of potential defendants. Many of these potential defendants are persons who, 


because of their poverty and social circumstances, are culturally deprived, 


socially maladjusted and physiologically ill-equipped to conform their conduct 


to requirements of the law of the majority. 

All of the aforementioned tests, even with their refinements, still reflect 
pocietrs need and desire for revenge rather than for treatment. The adversary 
process, through which we settle our legal problems, is carried over into the 
area of treatment.| If an individual is adjudged not guilty because he did not have 
the requisite guilty mind to make his actions a crime, then punishment no longer 
has a place in the process. It is appropriate to cae an analogy to the defense of 
entrapment. That defense constitutes an admission of allegedly unlawful conduct, 
but contests the Paece of mens rea. Itis “hee ot that a person found not guilty 
but mentally disturbed must face some form of incarceration, while a person who 
commits an act but is found not guilty because the original guilt was in the mind 
of law enforcement personnel walks free. 


All of the existing tests of criminal responsibility require extensive expert 


testimony. Some tests impair the usefulness of expertise; some replace the jury's 


function with expertise; some totally disregard a potentially large segment of 


society; and all ignore the fact that the poor constitute the largest percentage of 


criminal defendants. 


| 
CONCLUSION 


Not until the poor cry out are they heard. Even then their pleas are not - 


always heeded. Rarely, are the difficulties and consequences inherent in poor 


persons utilizing the defense of insanity focused upon. In our brief we have 


attempted to present this Court with such an insight. We respectfully submit 


this brief for consideration because we believe the issues involved herein are 


crucial in the overall context of the administration of our system of criminal 


justice. © 


Respectfully submitted, 


ALLAN ASHMAN, 
JOHN SHULLENBERGER, 
‘1155 East 60th! Street 

Chicago, Dlingis 60637 


Attorneys for Amicus Curiae 
NATIONAL LEGAL AID AND 
DEFENDER ASSOCIATION. 


-la- 


APPENDIX A 


SURVEY OF STATE AND FEDERAL TESTS FOR 
CRIMINAL RESPONSIBILITY __ 


SUMMARY 


Burden of Proof on Prosecution Burden of Proof on Defendant 


Right- Wrong 
Test 


Irresistible 
Impulse Test 


A.L.I. Test 


Arizona 

Florida 

Hawaii 

Kansas 

Mississippi 
Nebraska 

New York 
Oklahoma 

South Dakota 
Wisconsin (optional) 


Colorado 
Indiana 
Michigan 
Utah 
Wyoming 
ist Cir. 


: 


Connecticut 
Idaho. 


- Diinois 


Maryland 
Massachusetts 
Vermont 

2nd Cir. 

3rd Cir. 

4th Cir. 

5th Cir. 


Alaska 
California 
Towa | 
Louisiana 
Minnesota 
Nevada 

New Jersey 
North Carolina 
North Dakota 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
Tennessee 
Texas 
Washington 


West Virginia 


Missouri 
Montana 
Wisconsin (optional) 


6th . Cir. 
7th Cir. 
8th Cir. 
9th Cir. 
10th Cir. 


STATE AND FEDERAL SURVEY 


ALABAMA : 
Alabama follows the irresistible impulse rule.. Lee v. State, 265 Ala. 
623, 93 So. 2d 757 (1957). The defendant's insanity must be "clearly proved 
to the reasonable satisfaction of the jury." Ala. Code, tit. 15, sec. 422; 
Lee v. State, supra. 
ALASKA 


Alaska follows the right-wrong rule with the defendant having to prove 
his insanity by a preponderance of the evidence. Chase v. State, 369 P.2d 
997 (Alaska, 1962). ————ES——— 


ARIZONA 


Arizona follows the right-wrong test. State v. Shaw, 471 P.2d 715, 
106 Ariz. 103 (1970). The state must prove the defendant's sanity beyond 
a reasonable doubt once evidence of insanity has been put forth. State v. 
Ganster, 102 Ariz.. 490, 433 P.2d 620 (1967). 


ARKANSAS 


Arkansas follows the irresistible impulse rule. Ark. Stat. Ann. sec. 41- 
108; Stewart v. State, 233 Ark. 458, 345 S.W.24 472, cert. denied 368 U.S. 935 
(1961). The defendant must prove his insanity by a preponderance of the evidence. 
Stewart v. State, supra. 


| 
CALIFORNIA | 

California follows the right-wrong test. Cal. Penal Code sec. 26 ; 
People v. Wolff, 61 Cal.2d 795, 394 P.2d 959 (1964). The defendant must 
prove his insanity by a preponderance of the evidence. People v. Harmon, 
110 Cal. App. 2d 545, 243 P.2da I5 (1952). 


COLORADO gata 


Colorado has a statutory irresistible impulse test which excludes insanity 
by reason of "moral obliquity, mental depravity, or passion arising from anger, 
hatred, revenge, and kindred evil conditions..." Colo. Rev. Stat. Ann. sec. 39- 
8-1 (2); Early v. People, 142 Colo. 462, 352 P.2d 112 (1960). “Once the defendant 
has raised a reasonable doubt about his sanity, the prosecution must prove his 
sanity beyond a reasonable~doubt. DeRinzie v. People, 56 Colo. 249, 138 P. 1009 
(1914). 
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CONNECTICUT 


Connecticut now follows the A.L.I. test. Conn. Gen. Stat. Ann. sec. 53a- RR 
The state has the burden of proving the defendant's sanity beyond a reasonable 
doubt once evidence has been introduced to overcome the presumption of sanity. 
Conn. Gen. Stat. Ann. sec. 54-82a. 


DELAWARE 


Delaware follows the irresistible impulse test. Langoria v. State, 53 Del. 
311, 168 A.2d 695, appeal dismissed and cert. denied, 368 U.S. 10 (1961). 
Insanity must be proven "to the satisfaction of the jury." Del. Code Ann., tit. 11, 


sec. 4701; Langoria v. State, supra. 


‘FLORIDA 


Florida follows the right-wrong rule. Fla. Stat. Ann. sec. 919.11; Rule 
Crim. Proc. 1.210; Campbell v. State, 277 So. 2d 873 (Fla., 1969). The prose- 
cution must prove the defendant's sanity beyond a reasonable doubt if either side 
raises a reasonable doubt of sanity. Blocker v. State, 92 Fla. 878, 110 So.547 
(1926), 


GEORGIA 


In 1968 Georgia adopted a statutory "delusional compulsion" test very 
similar to the traditional irresistible impulse test. Ga. Code Ann. sec. 26- 
702, 26-703. The defendant must prove his insanity by a preponderance of the 
evidence. Ross v. State, 217 Ga. 569, 124S.E.2d 280 (1962). 


HAWAII 


Hawaii has a statutory right-wrong test. Hawaii Rev. Laws sec. 703-4; 
State v. Moeller, 50 Hawaii 110, 433 P.2d 136 (1967). if any evidence introduced 
raises a question of sanity, the prosecution has the burden of proving the defen- 


dant's sanity beyond a reasonable doubt. State v. Moeller supra. 


. IDAHO 


' The Idaho Supreme Court recently replaced the right-wrong test with the 
A.L.I. test. Once the defendant's sanity is put in issue, the prosecution must 
prove the defendant's sanity beyond a reasonable doubt. State v. White, 93 Idaho 
153, 456 P.2d 797 (1969). 


ILLINOIS 


Dlinois has adopted the A.L.I. rule, Ml. Rev. Stat. ch. 38, sec. 6-2; 
People v. McGuirk, 106 Ill. App.2d 266, 245 N.E.2d 917, cert. denied 396 
U.S. 972 (1969). Once evidence of insanity is introduced, the prosecution must 
prove the defendant's sanity beyond a reasonable doubt. Ill. Rev. Stat. ch. 38, 


sec. 3-2, People v. McGuirk, supra. 


INDIANA . t 


Indiana follows the irresistible impulse test. Flower v. State, 236 Ind. 151, 
139 N.E.2d 185 (1957). The state must prove insanity beyond a reasonable doubt. 
Limp v. State, 228 Ind. 361, 92 N.E.2d 549 (1950). | 


IOWA 


Iowa follows the right-wrong rule with the defendant having to prove his 
insanity by a preponderance of the evidence. State v. Booth, 169 N.W.2d 869 
(lowa, 1969). 


KANSAS 
Kansas follows the right-wrong rule with the state/having to prove the 
defendant's sanity where there has been evidence pending to shake the presump- 
tion of sanity. State v. Coltharp, 199 Kan. 598, 433 P.2d 418 (1967). 


KENTUCKY 


Kentucky has adopted the A.L.I. rule with the defendant having to prove 
his insanity by a preponderance of the evidence. Graham v. Commonwealth, 
420 S.W.2d 575 (Ky., 1967). 


LOUISIANA 


Louisiana follows a statutory right-wrong test. La. Rev. Stat. sec. 14:14; 
State v. Marks, 252 La. 277, 211 So.2d 261 (1968). The defendant must prove 
his insanity with a preponderance of evidence. ‘State v. Chinn, 229 La. 984, 87 
So. 2d 315 (1955). 


MAINE 


In 1963 Maine adopted a statutory version of the Durham “product"™ test. 
Me. Rev. Stat. Ann. tit. 15, sec. 102; State v. Park, 159 Me. 328, 193 A.2a 1 
(1963). The defendant has the burden of satisfying the jury of his insanity by a. 
preponderance of evidence. State v. Hathaway, 161 Me. 255, 211 A.2d 558 
(1965). : ; 


MARYLAND 


Maryland has adopted the A.L.I. test. Md. Ann. Code art. 59, sec. 9a). 
The prosecution has the burden of proving the defendant's sanity beyond a reason- 
able doubt once the issue has been raised. Rozzell v. State, 5 Md. App. 167, 245 
A.2d 917 (1968). 
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MASSACHUSETTS 


Massachusetts recently adopted the A.L.I. test. Commonwealth v. McHoul, 
352 Mass. 544, 226 N.E.2d 556 (1967). The prosecution must prove the defendant’ 
sanity beyond a reasonable doubt. Chin Kee v. Commonwealth, 354 Mass. 156, 
354 Mass. 156, 235 N.E.2d 787 (1968). 


MICHIGAN 


Michigan follows the irresistible impulse test. People v. Cole, 8 Mich. 
App. 250, 154 N.W.2d 579 (1967). When evidence is introduced which raises the 
sanity issue, burden of proof shifts to prosecution to prove that defendant was 
sane beyond a reasonable doubt. Id. 


MINNESOTA 


Minnesota uses the right-wrong test. Minn. Stat. Ann. sec. 611.026; 
State v. Eubanks, 277 Minn. 257, 152 N.W.2d 453, cert. denied 390 U.S. 964 
(1967). The defendant must prove his insanity by a preponderance of the evidence. 
Minn. Stat. Ann. sec. 611.026; State v. Finn, 257 Minn. 138, 100 N.W.2d 508 
(1960). 


MISSISSIPPI 


Mississippi follows the right-wrong test. Although dissatisfied with the 
tule, the Mississippi Supreme Court recently held, "that since no new formula 
has been tried and found acceptable, this Court will continue to adhere to the 
M'Naghten rule. ” Harvey v. State, 207 So.2d 108 (Miss., 1968). The prosecution 
must prove sanity beyond a reasonable doubt when evidence has been introduced to 
raise a reasonable doubt of sanity. McGarrh v. State, 249 Miss. 247, 148 So.2d 
494, cert. denied 375 U.S. 816 (1963). 


MISSOURI 


Missouri hag adopted the A.L.I. test with the omission of the words "sub- 
stantial capacity.’ Mo. Stat. Ann. sec. 552.030. The defendant must prove his 
insanity by a preponderance of the evidence. Id. 


MONTANA: mais 


Montana has a modified A.L.I. rule which excuses a defendant who "is 
unable either to appreciate the criminality of his conduct or to conform his conduct 
to the requirements of the law." Mont. Rev. Codes Ann. sec. 95-501. The 
defendant has the burden of proving his insanity by a Jone ane of the evidence. 
mena eee 74-119(2)- 
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NEBRASKA 


Nebraska adheres to the right-wrong test with the state having the burden 
of proving the defendant's sanity beyond a reasonable doubt once the issue has 
been raised. State v. Newson, 183 Neb. 750, 164 N. W.2d 211 (1969). 


r 


NEVADA 


Nevada follows the right-wrong test. Kuk v. State, 80 Nev. 291, 392 P.2d 
630 (1964). The defendant must prove his insanity by a preponderance of the 
evidence. Galleyos v- State, 84 Nev. 608, 446 P.2d 656 (1968). 


NEW HAMPSHIRE 


New Hampshire follows the "product of-a diseased mind" test. State v. 
Pike, 49 N.H. 399 (1869). The prosecution must prove the defendant's sanity 
beyond a reasonable doubt once evidence of insanity has been introduced. ‘State v. 
Bartlett, 43 N.H. 244 (1861). 


NEW JERSEY 


New Jersey follows the right-wrong test. In re State in Interest of H.C. > 
106 N.J. Super. 583, 256 A.2d 322 (1969). The defendant "must overcome the 
. legal presumption of sanity by a clear preponderance of proof, and by the most 
satisfactory evidence." State v. Kudzinowski, 106 N.J. L. 155, 147 A. 453 
(1929). 


NEW MEXICO | 

New Mexico follows the irresistible impulse test. ‘State v. White, 58 N.M. 
324, 270 P.2d 727 (1954). In White, the State Supreme Court stated that the 
"jury must be satisfied” of the defendant's insanity. In an earlier case when the 
right-wrong test was in force, however, the court held that once evidence of 
insanity had been put forth, the state must prove the defendant's sanity beyond a 
reasonable doubt. _State v. Roy, 40 N.M. 397,-60 P.2d 646 (1936). 


| 
NEW YORK | 
New York has adopted a modernized right-wrong rule ‘using the A.L.I. 
test modified by the words “lacks substantial capacity to know or appreciate 
either: a) The nature and consequences of such conduct: or b) That such conduct 
was wrong." N.Y. Penal Code chap. 40, sec. 30.05. The state has the burden 
of proof once the issue of insanity has been raised. People v. Dipi zz0, 25 N.Y. 
2d 342, 248 N.E.2d 412 (1969). An earlier case, cited in Dipiazzo, stated that 
the burden was “beyond a reasonable doubt." People v. Kelly, 302 N.Y. 512, 
99 N.E.2d 552 (1951). 


NORTH CAROLINA 


North Carolina follows the right-wrong rule. State v. Benton, 276 N.C. 
641, 174S.E.2d 800 (1970). The defendant must prove his insanity "to the 
satisfaction of the jury." State v. Atkinson, 275 N.C. 288, 167S.E.2d 241 
(1969). 


NORTH DAKOTA 


North Dakota follows the right-wrong test. N.D. Cent. Code sec. 12-02-01. 
State v. Throndson, 49 N.D. 348, 191 N.W. 628 (1922). There are no cases on 
the burden of proof, although by statute, upon proof of insanity, a person cannot 
be held for a crime. N.D. Cent. Code sec. 12-02-01. 


OHIO 


Ohio follows the irresistible impulse test with the defendant having the 
burden to prove his insanity by a preponderance of the evidence. State v. Stanton, 
18 Ohio St.2d 13, 47 Ohio Op. 2d 82, 247 N.E.24 293 (1969). 


OKLAHOMA 


Oklahoma has a statutory right-wrong test. Okla. Stat. Ann. tit. 21 
secs. 152-154. Marr v. Page, 437 P.2d 562 (Okla. Cr., 1968). Once the issue 
of insanity has been put forth, the state must prove it beyond a reasonable doubt. 
Whisenhunt v. State, 279 P.2d 366 (Okla. Cr., 1954). 


OREGON 


Oregon follows the right-wrong test with the defendant bearing the burden 
of proving his insanity by a preponderance of the evidence. Ore. Rev. Stat. 
‘sec. 136.390; State v. Haggblom, 249 Ore. 676, 439 P.2a 1019 (1968). 


PENNS YL VANIA 


Pennsylvania follows the right-wrong test. Commonwealth v. Vogel, 440 
Pa. 1, 268 A.2d 89 (1970). The defendant must prove his insanity by a prepon- 
derance of the evidence. Commonwealth v. Zlatovich, 440 Pa. 388, 269 A.2a 
471 (1970). 


RHODE ISLAND 


Rhode Island follows the right-wrong rule although its Supreme Court 
announced a willingness to consider another rule should a proper case be made. 
State v. Page, 244 A.2d 258 (R.I., 1968). The defendant is presumed sane 
unless the jury is "convinced" he is insane. id. 


SOUTH CAROLINA 


South Carolina follows the right-wrong test. State v. Allen, 231S.C. 391, 
98 S.E.2d 826 (1957). The defendant must prove his sanity by a preponderance 
of the evidence. State v. Tidwell, 100 S.C. 248, 84S.E. 778 (1915). 
| 


SOUTH DAKOTA 


South Dakota has a statutory right-wrong rule. S. D. Compiled Laws Ann. 
sec. 22-3-1; State v. Kingston, 174 N.W.2d 636 (S.D.} 1970). Once evidence 
of insanity has been introduced, the state has the burden of proving the defendant's 
sanity beyond a reasonable doubt. State v. Waugh, 80 S.D. 503, 127 N.W.2d 
429 (1964). 


TENNESSEE 


Tennessee follows the right-wrong test with the defendant having the burden 
of Bra his insanity. Spurlock v. State, 212 Tenn. 132, 368 S. W. 2d 299 (1963). 


TEXAS 


Texas follows the right-wrong test with the defendant having the burden 
of proving his insanity by a preponderance of the evidence. Tex. Penal Code 
- art. 34; Wilkinson v. State, 423 S.W.2d 311 (Cr. App., 1968). 


UTAH 

Utah follows the irresistible impulse test with the prosecution having to 
prove the defendant's sanity beyond a reasonable doubt once the defendart has 
produced evidence of insanity. Utah Code Ann. sec. 76-1- 41; State v. Holt, 
22 Utah 2d 109, 449 P. ad 119 (1969). 


VERMONT | 


Vermont has.the A.L.I. test with substitution of "adequate capacity" for 
"substantial capacity." Vt. Stat. Ann. tit. 13, secs. 4801, 4802. Once the 
presumption of sanity is rebutted, the prosecution must prove the defendant's 
sanity beyond a reasonable doubt. State v. Warner, 91 Vt. 391, 101 A. 149 
(1917). 


VIRGINIA : 


Virginia follows the irresistible impulse rule. McLane v. Comnionwealth, 
202 Va. 197, 116 S.E.2d 274 (1960). The defendant must prove his insanity "to 
the satisfaction of the jury." Taylor v. ae 208 Va. 316, 157S.E.2d 
185 (1967). 
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WASHINGTON 


Washington follows the right-wrong test with the defendant having the 
burden of proving his sanity by a preponderance of the evidence. Wash. Rev. 
Code Ann. sec. 10.76.0100 et seq., 10. 76.020; State v. Tyler, 466 P.2d 120 
(Wash., 1970). 


WEST VIRGINIA 


West Virginia follows the right-wrong test. State v. Painter, 135 W.Va. 
106, 63 S.E.2d 86 (1950). The defendant must prove his insanity by a preponder- 
ance to the satisfaction of the jury. State v. McCouley, 130 W.Va. 401, 43 S.E.2d 


454 (1947). 


WISCONSIN 


Wisconsin now gives the defendant the option of proceeding either under 
the statutory right-wrong test with the state having to prove the defendant's 
insanity beyond a reasonable doubt, or under the A.L.I. test with the defendant 
having to prove his insanity by a preponderance of the evidence. Wisc. Stat. 
Ann. sec. 957.11; State v. Shoffner, 31 Wisc.2d 412, 143 N.W.2d 458 (1966). 


WYOMING 


; Wyoming follows the irresistible impulse test. State v. Brown, 60 Wyo. 
379, 151 P.2d 950 (1944). Once some evidence of the defendant's insanity is 
presented, the state must prove his sanity beyond a reasonable doubt. Wyo. 
Stat. Ann. sec. 7-242. 


THE FEDERAL CIRCUITS 


Moat federal|circuits have substantially adopted the A. L.I. rule. United 
States v. Freemen, 357 F.2d 606 (2d Cir., 1966) {per Kaufman, J.); United 
States v. Currens, 290 F.2d 751 (3d Cir., 1961) (per Biggs, Jr.); United States v. 
Chandler, 393 F.2d 920 (4th Cir., 1968); Blake v. United States, 407 F.2d 908 
(5th Cir., 1969); United States v. Smith, 404 F.2d 720 (6th Cir., 1968); United 
States v. Shapiro, 383 F.2d 680 (7th Cir., 1967); Pope v. United States, 372 F.2d 
710 (8th Cir., 1967); Wade v. United States, 426 F.2d 64 (9th Cir. » 1970); Wion v. 
United States, 325 F.2d 420 (10th Cir., 1963) (per Murrah, J.) 

One circuit follows the product test. Durham v. United States, 214 F.2d. 
862 (D.C. Cir., 1954), as modified by McDonald v. United States, 312 F.2d 847 
(D.C. Cir., 1962). 
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APPENDIX B 


QUESTIONNAIRE SENT TO NLADA 
DEFENDER MEMBER OFFICES - 


| 
1, What is the common law or statutory test for criminal responsibility in your 
jurisdiction? 
M'Naghten M'Naghten + "irresistible impulse" 
Durham Other (give case or statute) 
American Law Institute | 


—_—— 


ao he ea 
| 
2. List the elements of an insanity defense which you as a trial advocate seek to 
establish. | 


3. How do you seek to establish the elements of an insanity defense? 


TESS EEE 
| 
lL (i La LS 
4. (a) In how many cases in the last five years have you raised the defense of not 


guilty by reason of insanity? 
ee ee ee 


(b) How many of these resulted in a verdict of not guilty by reason of insanity? 
| 
. : | 
5. Do you think it would be sound as a matter of policy to abolish the insanity defense? 
Possible as a matter of law? If so, what are the possible alternatives ? 


6. Are there material resources in your jurisdiction capable of making the goal of 
treatment rather than punishment a reality for the criminally insane? 


APPENDIX C 


SURVEY OF RESPONSES TO QUESTIONNAIRE 
(67 Defender Offices Responded To Questionnaire) 


3. How do you seek to establish elements of an insanity defense? 


Number of Offices 
Psychiatric testimony (46) 
Lay witnesses (17) 
Psychological tests (15) 
Other doctors ( 9) 
The act or facts of case ( 8) 
Relatives and friends ( 6) 
Hospital records ( 5) 
Defendant ( 3) 
Background . ( 3) 


(2) In how many cases in the last five years have you raised the defense of not 
. guilty by reason of insanity? 


Number of Cases Number of Offices 
(12) 
(21) 
( 4) 
( 4) 
( 3) 
( 2) 
( 2) 
( 2) 


50 or more ye ( 5) 


(Over 50% of the defender offices responding to this question raised the insanity 
test less than 4 times in the last 5 years. ) 


(b) How many of these resulted in a verdict of not guilty by reason of insanity? 


Number of Cases Number of Offices 
None ; (20) 
1-4 (12) 
5-9 ( 5) 
10-14 ( 2) 
15-19 ( 1) 
20-24 ( 4) 
Perhaps diminished charges ( 1) 


(Approximately 70% of the defender offices responding to this question raised 
the insanity defense, successfully, less than 4 times. While 44 defender offices 
responding have raised insanity defense, only 24 have been successful at least 
once.) 


Do you think it would be sound as a matter of policy to abolish the insanity defense? 
Yes No 5 
6 43 


As a matter of policy? 


Yes No 
1 8 


As a matter of law? 


Yes No Maybe 
2 8 2 


In non-capital cases? 


Yes No 
1 0 


-Are there material resources in your jurisdiction capable of making the goal of 
treatment rather than punishment a reality for the criminally insane? 


Yes Yes, but not adequate treatment 
19 (only 13 unqualified yes) 2 


No Don't know . 
30 ; 3 


| 
Maybe Not in serious cases 
2 1 


(Of 57 offices responding to this question only, 23% answered with an unqualified 
yes. 53% answered with an unqualified no.) | 


APPENDIX D 


SELECTED RESPONSES 


"I have been public defender for just over one year. I had one 
opportunity to present the defense on insanity. As a result of attempting 
to raise the defense or by advising the court I wanted to raise it, I was 
able to negotiate for a probationary sentence. 


I planned to use the local Mental Health Clinic near my office to 
provide evidence. They are staffed with psychologists and psychiatrists. 
The difficulty I faced was that once the local Mental Health Clinic was a 
state agency they didn't want to 'get involved’ and contradict the evidence 
by the South Carolina State Hospital. An order would have been necessary 
to get their assistance. 


In-this_ whole area money is needed to buy the medical evidence that 


it takes. <A poor client is hard put to establish a good defense on insanity 
in South Carolina and the Supreme Court of South Carolina has recognized 


this defenseias a ‘last resort' defense. (Emphasis added. )" 


R. A. Hightower 
Public Defer:der 
Defender Corporation of 
Newberry County, South Carolina 
2/24/71 


". . .At present under our statutory requirement of placement of 
criminally insane with the Division of Mental Diseases, the facilities are 
wholly inadequate as the Division has assigned only one portion of the 
State Hospital system as a Security Area for treatment of the criminally 
insane. In practice, this Section is staffed by overworked, underpaid, 
undertrained supporting and professional staff. For the most part it could 
be considered as a holding facility rather than a treatment facility. Our 
experience with petitions for release from the Department leads us to 
believe that the primary treatment accorded persons in that Section has 
been the administration of tranquilizers and some group therapy. There 
appears to be very little individual counseling and relatively small amounts 
of individualized rehabilitative treatment. However, there are resources 
available in the state for more intensive and personalized care if some 


system could be devised to overcome the requirement of segregation of 
the criminally insane. " a 


Ronald M:Sokol, Esquire 
Criminal Division 
The Legal Aid and Defender Society 

of Greater Kansas City, Missouri--- 
3/9/71 
$$ 

"I have found that persons acquitted on the ground of insanity-mental 

disease or defect, are, when committed to the State Hospital less likely 
to be released outright; than persons ‘unable to stand trial’ are. That is 
persons unable to stand trial are relatively quickly returned to court as 
able to stand trial, at which time I can usually get a reduced plea, and 
time served." | 


Norman Shapiro 
- Chief Attorney 
- The.Legal Aid Society of 
Orange (County, Inc. 
Goshen, New York 
3/9/71 


"We have served Notices of Insanity defenses in three cases. Now, 
one problem we have in New York with an insanity defense, is the fact 
that in the case of an acquittal, the defendant is referred to the Commission 
of Mental Hygiene, where they determine whether or not the defendant needs 
treatment. In using insanity as a defense, therefdre, we must face the 
horrible possibility, that even though we keep the defendant out of prison, 
we may succeed in putting him in an insane institution for an indefinite period. 


In all cases of Insanity Notices, in an effort to avoid this possibility, 
instead of actually proving the person to be insane, we have psychiatrists’ 
testify to facts and circumstances which at the time made it impossible for 
the defendant to know what he was doing. This usually associates itself with 
a blackout, loss of memory, or inability to think. le a Bie 


William J. Ciolko 

Public Defender 
Poughkeepsie, New York 
3/4/71 


". . .The insane defendant in New York City (although unpublicized) 
is a problem only paralleled by heroin addiction. Massive funding is the 
" only remedy for this escalating problem. New York bed space in mental 
hospitals is at such a premium that a large percentage of insane are left 
- with no resort but to intentionally commit crimes to gain admission to 
Civil-State Hospitals via court order. " 


- Julius M. Wasserstein, Esquire 
Legal Aid Society of New York 
3/1/71 
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formulation of criminal responsibility: 1) to eliminate 
the dependence upon the concepts of mental disease, mental 
defect, and abnormal condition; and 2) to eliminate the 
concept of productivity as requiring a “but-for" relation- 
ship between mental illness and criminality. Amicus 
suggests in its stead, the following standard of criminal 
responsibility in the District of Columbia: 

A person is not responsible for criminal 

conduct if at the time of such conduct 

his capacity [capacities] 2/ to conform 

his conduct to the requirements of the law 

which he is alleged to have violated was 

[were] substantially impaired. 

Elimination of Mental Disease, Mental Defect, 

or Abnormal Condition of the Mind as a 

Requirement of the Test of Criminal Responsibility 

The most significant change which Amicus urges 
is the elimination of the concept of mental illness or 


abnormal condition of the mind as the cornerstone of the 


U.S. App. D.C. 120, 124, 312 F.2d; 847, 851 (1962) 
(en banc) mental disease or defect was defined to 
include “any abnormal condition of the mind which 
substantially affects mental or emotional processes 
and substantially impairs behavior controls." 


The plural is suggested to reflect more accurately 
the dynamics of the individuai’s interaction with 
his environment. See, e.g., Menninger, The Crime 
of Punishment (1966). 
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test of responsibility. By eliminating the requirement 
of specific etiological factors of impairment, the 

court will free the legal standard of responsibility 
from dependence upon psychiatric concepts and 
classifications, will prevent the fragmentation of 

the doctrine of criminal responsibility, and will provide 
protection for those persons whose Capectcy, to conform 
was substantially impaired, but whose impairment cannot 
be related to a psychiatrically definable mental disease, 
defect, or abnormal condition of the mind. 

This court in recent years has repeatedly questioned 
the relevance of psychiatric labels of mental illness, 
developed for clinical and treatment purposes, to the 
issue of criminal SE The dangers of 
allowing psychiatric labels to determine legal results 


have been illustrated by 1) changing psychiatric 


3/ See, e.g., Salzman v. United States, 131 U.S. App. 
$33 


D.C. , 405 F.2d. 358 (1968); Washin ton v. 

United States, 129 U.S. App. D.C. 29, 36-40, 390 
F.2d. 444, 451-455 (1967); McDonald v. United States, 
supra, 114 U.S. App. D.C. at 124, 312 F.2d. at 

851; Carter v. United States, 102 U.S. App. D.C. 

227, 252 F.2d. 608 (1957). | 
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4/ 
definitions of mental illness, 2) conflicts among 


psychiatrists as to whether a given defendant "fits" into 
5/ 
a recognizable psychiatric category, and 3) exclusion 


by psychiatrists of defendants, whose capacity to control 


their behavior was substantially impaired, from a 
6/ 
classification of mental illness. 


4 See United States v. Eichberg, _—'U.S. App. D.C. 

= a SEL ET a “Wo. 22 22,829 and 22,830 decided 
January 21, 1971, slip opinion at 13, n. 30 
(concurring opinion, Bazelon, C.J.); Blocker v. 
United States, 110 U.S. App. D.C. 41, 48-50, 288 
F.2d. 853, 860-62 (1961) (concurring opinion, 
Burger, J.) (definitional changes making sociopathic 
personality disturbance a mental illness); Campbell 
v. United States, 113 U.S. App. D.C. 260, 277-985 
307 F.2d. 597, 614-15 (1962) (dissenting opinion, 
Burger, J.) Compare, United States v. Collins, 
U.S. App. D.C. , __» 433 F.2d. 550, 558 (1970) 
(concurring and dissenting opinion, Bazelon, C.J.) 
(changing psychiatric views of narcotics addiction); 
Salzman v. United States, 131 U.S. App. D.C. 393, 408 
n. 43, 405 F.2d. 358, 373 n. 43 (1968) (concurring 
opinion, Wright, J.) (on psychiatric views of alcoholism) . 
Each of these cases reveals the need for a definition 
of criminal responsibility which does not change 
with every change in psychiatric opinion. 


See, e.g., Parman v. United States, 130 U.S. App. 
18s 


D.C. , 399 F.2d. 559 (1968) Brief for Appellant, 
Pp. 27, 37, 42; Washington v. United States, supra. 


See, e.g., Watson v. United States, __—*>U.S. App. D.C. 
(ae = F.2d. _—s (No. 21,186 U.S. App. D.C., 

decided July 15, 1970) (concurring opinion Bazelon, C.J.) 
slip opinion at 35 n. 18; Salzman v. United States, 
supra; Rollerson v. United States, 119 U.S. App. 

D.C. 400, 402, 343 F.2d 269, 271 (1964). 
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The court attempted to eliminate the reliance on 
psychiatric labels in McDonald, by expanding mental 
illness to include any abnormal condition of the mind. 
Subsequent experience has shown, however, that McDonald 
has not cured the Sees First, the concept of 
abnormal mental condition is in itself 3 psychiatric 
eee Second, the continued dependence upon a 


specific source of impairment - i.e. an abnormal mental 


condition - diverts inquiry from, and in certain cases 


| 
precludes inquiry into, the essential question: Did 


the defendant have the requisite "volition and capacity to 


ee eS 
i 


131 U.S. App. D.C. at 397, 405 F.2d. at 362. 


control behavior"? Salzman v. United States, supra, 
| 


7/ See, e.g. Washington v. United States, supra, 
129 U.S. App. D.C. at 41, 390 F.2d. at 447; 
Salzman v. United States, supra, 131 U.S. App. 
D.C. at 397, 405 F.2d. at 362-363. 


The fact that most psychiatrists adhere to the 
notion that there “is an unbroken continuum from 
normal to abnormal", Weihofen, “Definition of 
Mental Illness", 21 Ohio State L. J. 1, 4 (1960) 
increases the definitional problems which arise 
under the McDonald formulation. 


The difficulties inherent in the concept of 
normality were evidenced in the trial in Washington 
v. United States, supra, where the government 
psychiatrist testified that the defendant was 
“psychiatrically normal" and that "the best 
definition of normal I have ever heard is the person 
is not too neurotic." 129 U.S. App. D.C. at 34, 

390 F.2d. at 449. 


In addition to the above considerations, there is 
a strong debate in psychiatry as to whether mental 


illnesses are “conditions of the mind,” and whether 
9/ 
they "cause" criminal behavior. Thomas Szasz, for 


example, states that to consider mental illness as a 
10/ 
“matter of fact" is “unadulterated nonsense.” 


Criminal behavior is viewed by modern psychiatry, not 
as the product of a mental illness or abnormal condition 


of the mind, but as a break-down of the capacity to cope 
11/ 
with environmental stresses. ~ Roche, for example, 


states: "Mental illness does not cause one to commit 
a crime, nor does mental illness produce a crime. Behavior 


and mental illness are inseparable - one and the same 
12/ 
thing.” 


9 See, e.g. United States v. Eichberg, (No. 22,829 

2/ and 22,830, U.S. App. D.C. decided January 21, 1971) 
(slip opinion at 14 n. 3 and authorities cited 
therein) (concurring opinion, Bazelon, C.J.); 
Szasz, “Psychiatry, Ethics and the Criminal Law", 
58 Col. L. Rev. 183 (1958); Menninger, The Crime 
of Punishment, 116-17 (1966); Roche, “Criminality 
and Mental Illness - Two Faces of the Same Coin", 
22 U. Chi. L. Rev. 320, 322-23 (1955); Szasz, 
Ideol and Insanity (1970). 


Szasz, supra, 58 Col. L. Rev. at 190. 
See e.g. Roche, supra; Menninger, supra at 116-17. 
Roche, supra, 22 U.Chi. L. Rev. at 322-23. 


Because of the definitional and conceptual problems 


which arise under the Durham-McDonald test, we urge the 
court to eliminate the presence of mental disease, 
mental defect or abnormal condition of the mind as 
requisites of the test of criminal responsibility. 

The court has recognized that a variety of factors-- 
physiological, emotional, social, pharmacological and 
cultural - affect a person's mental and emotional 


processes and ability to conform behavior to societal 
13/ 
norms. The court has further recognized that it is the 


13/ See e.g. Salzman v. United States, supra, 131 U.S. 
App. D.C. at 397, 405 F.2d.at 362; McDonald v. 
United States, supra, 114 U.S. App. D.C. at 124, 
312 F.2d. at 851; Washington v. United States 
supra, 129 U.S. App. D.C. at 31, 38, 390 F.2d. 
at 446, 453; United States v. Eichberg, supra, 
slip opinion at 14 (concurring opinion, Bazelon, 
C.J.); Carter v. United States, 102 U.S. App. D.C. 
227, 236-37, 252 F.2d. 6008, 61 -18| (1956); 
Rollerson v. United States, 119 U.S. App. D.C. 
400, 403-4, 343 F.2d. 269, 272-73 (1964); Watson 
v. United States, supra, (concurring opinion, 
Bazelon, C.J.) slip opinion at 34-35; Castle v. 
United States, 120 U.S. App. D.C. 398, 400-01, 

347 F.2d. 492, 494-95, (1964) cert. denied, 381 
U.S. 929 (1965). 


| 

The court in Washington noted that/"“there may be 

Many reasons why a person's ability to control is 
impaired. His mental or emotional processes may 

have been adversely affected by his genetic structure, 
his physical condition, his family, educational or 
cultural backgrounds." 129 U.S. App. D.C. at 3l, 

390 F.2d. at 446. 


effect of these factors on the person's capacity to conform 
his conduct--and not the label mental illness--which is 
crucial to a determination of whether the individual 

had the ‘requisite freedou of choice to be hela responsible 
for his een’ 

We therefore urge the court to replace the “legal 
definition of mental ae ee it imposed in 
MeDonalé with a legal definition of criminal responsibility 
which eliminates the requirement of mental illness and 


16/ 
concentrates on the individual's capacity to conforn. 


14/ Id. C£. Easter v. District of Columbia, 124 U.S. 


App. D.C. 33, 35, 361 F.2d. 50, 52 (1966) recognizing 
that chronic alcoholism, whatever its “etiological 
intricacies"--whether mental, physical or a 
combination of both--relieves a person of criminal 
responsibility for being drunk in public. 


See Salzman v. United States, supra, 131 U.S. App. 
D.C. at 397, 405 F.2d. at 362; McDonald v. United 
States, supra, 114 U.S. App. D.C. at 124, 312 
F.2d. at 851. 


Wote the suggestion of Judge Bazelon in United 
States v. Bichberg, supra, slip opinion at 13-15, 
and in Washington v. United States, supra, 129 

U.S. App. D.C. at 42 n. 33, 390 F.2d. at 457, n. 33, 
that the elimination of mental disease or defect 
from the test of criminal responsibility may be 
necessary. 
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Substantial Impairment of the Capacity To 
Conform As The Test For Relieving An Accused 
of Crininal Responsibility. | 


A test of criminal responsibility focusing 
upon the individual's capacity to conform to the require- 


ments of the law has roots which go deep into the history 
17/ 
of the common law. “In the long-standing debate over 


criminal responsibility there has always been a strong 
conviction in our jurisprudence that to hola a man 
criminally responsible his actions must have been voluntary, 
the product of a 'free will'." Salzman v. United States, 
Supra, 131 U.S. App. D.c. at 399, 405 F.2d. at 364 


(separate opinion, Wright, J). 


———————— 


17/ Dubin, “Mens Rea Reconsidered: A Pllea for a Due 
Process Concept of Criminal Responsibility”, 
18 Stan. L. Rev. 322, 350-56 (1966) comments that, 
historically, the concept of capacity to conform 
one's conduct to the requirements of the law has been 
@ central theme in tests of criminal responsibility. He 
notes that Hale in 1682 wrote of “liberty of 
will“ and “capacity to obey“, 1 Hale, Pleas of the 
Crown, 14-15 (1736); and that Hawkins wrote in 
T1716: “The guilt of offending against any law 
whatsoever, necessarily supposing a willful 
disobedience, can never justly be imputed to those, 
who are either uncapable [sic] of understanding it, 
or of conformi themselves to it..J.° (Smphasis 
added). 1 Hawkins, Pleas of the Crown 1 (1716). 
And Blackstone in 1 7 an hi aries on 
the Laws of England stressed the importance of 
the individual's capacity to exercise “a choice". 
4 Blackstone, Commentaries 20-22. The concept 
of free will and capacity to conform to the 
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Modern jurisprudential writers continue to adhere 
to the concept of capacity to conform to the requirements 
of the law as the basis for imposing criminal liability. 
Hart, for example, states: "[A] primary vindication of 
the principle of responsibility could rest on the simple 
idea that unless a man has the capacity and a fair 
opportunity or chance to adjust his behavior to the 
law its penalties ought not to be applied to ae 


Professor Fuller argues that the requirement that there 


requirements of the law have played a central 
role in American Law. As Justice Jackson notes 
in Morrissette v. United States, 342 U.S. 246, 


256 (1952) even the “public welfare cases" which 

impose strict liability do not truly abandon the 
requirement of capacity to conform to the law, for they 
are premised on the belief that it is reasonable 

to expect that the accused had the capacity to 

prevent the harm which occurred. 


H.L.A. Hart, Punishment and the Elimination of 


Responsibility 27-28 (L.T. Hobhouse Memorial 


Trust Lecture No. 31, 1962), reprinted in Hart, 


Punishment and Responsibility 181 (1968); See 

Hart, “Prolegomenon to the Principles of Punishment," 
60 Proceedings of the Aristotelian Society 1,20 
(1960), and Hart, "Legal Responsibility and Excuses" 
in Determinism and Freedom (Hook ed. 1958), reprinted 
in Hart, Punishment and Responsibility, supra. 
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be the possibility of obedience to the law "is not 


something added to, or imposed on, the power of law, but 
19/ 
is an essential condition of that power itself." ~ 


"A rule that requires conduct beyond the powers of the 
affected party does not simply result = a bad system 
of law, it results in something that is not properly 
called a legal system at ata | 

This Court has increasingly relied upon the 
concept of substantial impairment of the capacity to 
conform one's conduct to the requirements of the law 
as the central element in the test of criminal responsibility. 
See, e.g., McDonald v. United States, supra, 114 U.s. 
App. D.C. at 124, 312 F.2d. at 851 (responsibility is not 
imposed if an abnormal condition of the mind “substantially 
impairs behavior controls"); United States v. Collins, 
___ U.S. App. D.C. __, __, 333 F.2d. 550, 558 (1970) 
(concurring and dissenting opinion, Bazelon, C.J.) (our 
task is to exempt from responsibility "those persons 
whose capacity to conform their behavior to social norms 
is substantially impaired"); Salzman v. United States, 
supra, 131 U.S. App. D.C. at 397, 405 F.2d. at p. 362 


(the “expert witnesses [are] to testify in terms of the 


19/ Fuller, The Morality of Law 155 (1964), as cited 
in Dubin, supra, Stan. L. Rev. at 345. 
20/ Fuller, supra at 39. 
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impact of disease on volition and capacity to control 
behavior"); cf. Easter v. District of Columbia, supra, 
124 U.S. App. D.C. at 35, 361 F.2d. at 52 ("An essential 


element of criminal responsibility is the ability to 


avoid the conduct specified in the definition of the 
21/ 
crime"). Compare the American Law Institutes’ Model 


Penal Code, §4.01, Proposed Official Draft (1962): 
a person is not responsible for criminal conduct if, 


inter alia, “he lacks substantial capacity ... to conform 
22/ 
his conduct to the requirements of law." _ 


2i/ In addition, lack, or substantial impairment of, 
capacity to conform is the rationale underlying 
a variety of justifications which relieve a person 
of criminal responsibility, e.g., where various 
forms of automatism have been claimed, where a person 
has acted under threat of compulsion, where a 
person has been involuntarily made intoxicated 
by the actions of others, where one is a juvenile, 
or under the influence of medication etc. See 
Salzman v. United States, supra, 131 U.S. App. 
D.C. at 399-400, 405 F.2d. at 364-65 (separate 
Opinion, Wright, J.). 


The full text of the ALI formulation is: "(1) 

A person is not responsible for criminal conduct if 
at the time of such conduct as a result of mental 
disease or defect he lacks substantial capacity 
either to appreciate the criminality [wrongfulness] 
of his conduct or to conform his conduct to the 
requirements of law. 


While A.L.I. focuses on capacity to conform, we 
believe the wording of the capacity to conform 
doctrine employed in McDonald is preferable to 

that used by the A.L.I. The A.L.I., by positing 
lack of substantial capacity instead of substantial 


impairment of capacity, may create conceptual 
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Use of “substantial impairment of the Capacity to 
conform" as the test of criminal responsibility will 
enable the court to develop a comprehensive standard 
governing persons charged with criminal offenses. Both 
Judge Bazelon in Watson v. United States, supra, slip 
Opinion at 34-35 and Judge Wright in his separate opinion in 
Salzman v. United States, supra, 131 U.S. app. D.C. at 399, 
405 F.2d. at 364 have noted the need to relieve from 
Criminal responsibility persons whose behavioral controls 
are substantially impaired by sources other than “mental 
illness.“ A test of criminal responsibility focusing 
upon Capacity to conform will avoid the conceptual adiffi- 
culties which would arise if the court were to develop 
separate tests of criminal responsibility| based on 
specific ailments or conditions as the source of criminal 
behavior. Since modern psychiatry views the individual's 
behavior patterns as symptomatic of his aoe to the 
environment and not as the product of separate conditions, 
a test of criminal responsibility making a given condition, 


such as chronic alcoholism or narcotics addiction, the 


difficulties (cf. discussion supra regarding the 
ng 


conceptual difficulties rega the concept of 
mental illness), and may well divert attention away 
from evaluation of the individual's impairment in 
a given case. 
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foundation for relief of liability, woulé pose the sane 

conceptual difficulties which have arisen under partes = 
Furthermore, even if one were to view specific 

ailments as causing criminal behavior, a test of responsi- 

bility which focused on one ailment at a time would 

ignore the inter-relation or cumulative effect of a 

variety of ailments on the individual's capacity to 


conform his conduct to the requirements of the law. Cf. 


Gaskins v. United States, 129 U.S. App. D.C. 303, 394 


F.2d. 933 (1967) ; King v. United States, 125 U.S. App. 


D.C. 318, 372 F.2d. 383 (1967). The debilitating effect 
of a specific ailment might not in itself be sufficient to 
impair the individual's capacity to conform, but that 
ailment in combination with others could substantially 
impair the person's behavior controls. A test of 
responsibility which focused solely on the individual 
illness or condition, as the source of impairment would 


therefore be inadequate to encompass the individual's 
24/ : 
behavioral problems. ~ For this reason we urge the court 


23/ See discussion, supra Part A. 


24/ In those cases, where it would be applicable, the 
question of whether the defendant's failure to conform 
in| a given case was due to impairment of capacity 
or lack of effort to control his conduct would, we 
submit, be a factual question for resolution by the 
jury. For a discussion of the inter-relationship 
of the concepts of effort to control conduct and 
that of impairment of Capacity, see Easter v. 

District of Columbia, 124 U.S. App. D.C. 33, 36, 361 F.2d. 
50, 52 (1966); Dubin, Supra, 18 Stan L. Rev. 364-67. 


to adopt a test of responsibility whi | will allow the 
individual to be viewed as an integrated being and 
which will make the impairment of the individual's 
capacity to conform, and not the individual sources of 
his impairment, the measure of criminal responsibility. 
C. Elimination of the "But-For” Test of Productivity 
The formulation of criminal responsibility 
which Amicus urges the court to adopt eliminates the 
necessity for the “but-for" test of productivity. 
Because the Durham productivity language is based on a 
compartmentalized view of the human mind, the test has 
been rejected by the circuits which have considered the 
issue. See, e.g. Wade v. United States, 426 F.2d 64,69 
(9th Cir. 1970) (en banc); United States v. Currens, 290 
F.2d. 751, 773 (3rd Cir. 1961); Compare, Blocker v. United 
States, supra, 110 U.S. App. D.C. at 46-47, 288 F.2d. at 
858-59 (concurring opinion, Burger, Je): Roche, supra; 
Wechsler, "The Criteria of Criminal Responsibility", 
22 U.Chi.L. Rev. 367 (1955); British Royal Commission on 
Capital Punishment 113 (1953). Note Judge Bazelon's 
additional criticism of the productivity test in United 


States v. Eichberg, supra, Slip opinion at 17 (concurring 


opinion) . | 
| 


25/ The Durham productivity test, as interpreted in 
Carter v. United States, supra, 102 U.S. App. 
D.C. at 245, 252 F.2d. at 617, provides that an 
act is the product of mental disease when “the 
accused would not have committed the act he did 
commit if he had not been diseased as he was". 


The standard of criminal responsibility which we 
propose is similar, in terms of causality, to the formulation 
proposed by the ALI Model Penal Code. We have added, 


however, the modification, adopted by the Third Circuit 


in United States v. Currens, supra, 290 F.2d. at 774 


that the capacity to conform be related to the requirements 
of the law which the defendant "is alleged to have violated." 
This addition to the ALI standard clarifies any possible 
question as to whether a defendant could be relieved of 
responsibility in a situation where he was capable of 
conforming his conduct to the mandates of the specific 
law involved in the case, but was incapable of conforming 
his conduct to other criminal laws. 
D. Rejection of the ALI Test of Cognition 

The formulation which we propose eliminates 
the separate test of cognition which is proposed by the 
ALI as an alternative standard for determining criminal 
responsibility: “a person is not responsible for his 
conduct if at the time of such conduct ... he lacks 
substantial capacity ... to appreciate the criminality 
{[wrongfulness] of his conduct". The concept of capacity 
to conform includes, to the extent it is measurable or 


relevant, the concept of capacity to appreciate the 
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Significance of the facts or the law in question. There- 
| 26/ 
fore, at the very least, the ALI wording is superfluous. ~ 


The ALI's test of the defendant's) ability to appreciate 
| 
the criminality or wrongfulness of his) conduct is merely 


a rephrasing of the cognitive right-wrong test of 
27/ 
M'Naughten. In rejecting the M’Naughten test in Durham, 


this court stated; ‘"“ifedico-legal writers in large number ... 
present convincing evidence that the right-and-wrong test 
is "based on an entirely obsolete and mis leading conception 


of the nature of insanity'.* 94 U.S. App. D.C. at 236- 
28/ 


| 
37, 214 P.2d. at 870-71 (citations omitted) - 


26/ Cf. British Royal Commission on Capital Punishment 
iil, commentary on the phrase “incapable of preventing 
himself“ in its alternative proposal for a test 
of criminal responsibility. The Commission noted 
that the phrase “should be interpreted as meaning 
not merely that the accused was incapable of preventing 
himself if he had tried to do so, but that he was 
incapable of wishing or trying to prevent himself, 
or incapable of realising or attending to considera- 
tions which might have prevented him if he had been 
capable of realising or attending |to them.“ See also 
ALI, Mocéel Penal Code, Tentative Draft No. 4, 
Correspondence Between Professor Wechsler and 
Dr. Guttmacher, pp. 187-88. 


litNaughten's Case, 8 Eng. Rep. 718 (1843). 


See Guttmacher, "The Psychiatrist as an Expert 
Witness", 22 U. Chi. L. Rev. 325, 326 (1955), citing 
Committee on Psychiatry and Law of the Group for 

the Advancement of Psychiatry, Criminal Responsibility 
and Psychiatric E rt Testimon (Issa) 2 “Psychiatry 
has no device to SSS satisfactorily the capacity 
of the individual to distinguish right and wrong 

and appreciate the consequences of his acts.* 
(Emphasis added). Roche, supra, 22 U. Chi. L. Rev. at 
321: “Medical men tiave never found a way to determine 
"knowledge of right and wrong in ‘another ...." 

See also authorities cited in Durhlam v. United States, 
94 U.S. App. D.C. at 236-39, nv 25-37, 214 F.2d. at S70-7 
n. 25-37. 
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The Thire Circuit, in adopting the ALI standard, 
rejected the test of whether the defendant could “appreciate 
the criminality [wrongfulness] of his conduct." Uniteg 
States v. Currens, supra, 290 F.2d. at 774 n. 32. 

Judge Biggs found that the test “would overemphasize 

the cognitive element in criminal responsibility and 
thus distract the jury from the crucial issues ....* 

See United States v. Smith, 404 F.2d. 720, 725 (6th Cir. 
1968) (en banc). Because of the erroneous emphasis which 
a separate test of cognition places on this aspect of 
Capacity, we urge the court to follow Judge Biggs’ lead 
and reject this language as part of a test of criminal 
responsibility. 

E. The Proposed Standard Would Enable The Jury 

To Determine Whether The Defendant Can "Justly 


Be Held Responsible For His Act" From The 
Perspective Of His Capacity To Conform. 


In United States v. Eichberg, supra, slip opinion 


at 10-13 (concurring opinion), Chief Judge Bazelon suggested 
an instruction to the jury on the issue of responsibility 
framed in terms of justice or blameworthiness. While 

Amicus agrees that focusing the jury's attention on the 
moral and legal questions intertwined in the “insanity 
defense” woule be beneficial, we urge that this approach 
should be based upon a standard which directs the jury to 
the individual's capacities, rather than to his place 


and function in the community. In other words, we believe 
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there is danger in an instruction on blameworthiness 
unless it is given in the context of the individual's 
Capacity to control his behavior. 

The danger of a blameworthiness instruction, without 
more, is that it may well be that the * average" American 
condemns the mentally ill, and thus to ieee jurors 

| 


to decide cases involving mental impairment on the basis 


of blameworthiness, may result in convictions of persons 


whose capacity to conform was substantially impaired. 


As Thomas Szasz states: 


“(I]t is a social fact in our present 

American culture (and elsewhere) that 

mental illness is a considerably greater social 
handicap than is physical illmess .... 

To have pneumonia, is not considered to 

be 'bad'--but to have a ‘psychopathic 
personality' is only a more elegant way of 
expressing moral condemnation.“ Szasz, 
“Psychiatry, Ethics and the Criminal Law," 30/ 
supra 58 Col. L. R. at 195 (Emphasis added) . 


30/ See also, Star, “The Public's Ideas About Mental 
Illness“ (National Opinion Research Center, 1955), 
reprinted in part in Donnelly et al., Criminal 
Law 818, 820 (1962): mental illness is most 
commonly viewed as “disapproved behavior for which 
the individual is held morally responsible"; 
Kalven and Zeisel, The American Jury, 405 (1966): 
the “insanity cases mark the most extreme form we 
have of jury revolt in favor of greater severity .* 
Menninger, The Crime of Punishment 135: "Words 
such as psychotic ana schiz xrenic and lunatic 
have become pejorative terns; instead of Calling 
someone a liar or a rascal, people now just call 
them by any of these psychiatric designations. 
These are damning words...." 


The Court Should Reverse Appellant's 

Conviction and Remand For a New Trial Under 

a New Standard of Criminal Responsibility. 

The Court should reverse appellant's conviction 
ané remand the case for a new trial under a new standard 
of criminal responsibility. lore than the preference for 
not rendering an advisory opinion is involved. Stovall v. 
Denno, 388 U.S. 293, 301 (1967). The evidence of impairment 
of capacity to conform was overwhelmingly strong in this 
case. The evidence indicated 1) that Brawner was an 
epileptic suffering from an explosive personality, 
2) that both alcohol and physical injuries would cause 
an epileptic like Brawner to suffer greater loss of 
control than a’normal' person, 3) that Brawner had been 
drinking and according to some witnesses was drunk, 
immediately prior to the offense, and 4) that within the 
hour preceding the crime he had been in a fight and had 
suffered a broken jaw. Had the jury been given instructions 
which focused upon impairment of the capacity to conform, 
rather than upon mental illness and productivity, the result 
for appellant may well have been different. See e.g., 
Blake v. United States, 407 F.2d. 908, 916 (5th Cir. 1969); 
Smith v. United States, 404 F.2d. 720, 727-28 (6th Cir. 1968); 


Cf. Tarrago v. United States, 398 F.2d. 621 (2nd Cir. 1968) 


(en banc). 


32/ Amicus suggests that the court also apply the new 
rule at least to all cases which are on appeal or 
not yet final at the time the decision is announced. 
See,e.g. United States v. Tarrago, supra; Blake v. 
United States, supra, 407 F.2d. at 916. 


4 
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Further, a jury's concept of justice could obliterate 


the concept of non-responsibility. In a day when “law 


and order“ is uppermost in the minds of 
| 


many people, 


the community’s desire for protection or the deterrence 


of others may be deened adequate to justify blame, 


although the accused's capacity to conform was substantially 


impaired. Thus, while we agree that the jury should 


have the implicit moral decision placed 


explicitly before 


them in an appropriate instruction, this should not be 


their only standard lest the individual, competing for 


his survival in a social “balancing process", be left 
| 


31/ 
without excuse. 


$$$ | 


31/ Mr. Justice Black's warning is particularly apt: 
| 


“The great danger of the judiciary balancing 
process is that in times of emergency and 
stress it gives Government the power to do 
what it thinks necessary to protect itself, 
regardless of the rights of the individual .... 


If "balancing' is accepted as 


a test, it 


would be hard for any conscientious judge 


to hold otherwise in times of 
Black, J. “The Bill of Rights 


dire need. * 
and the Federal 
43, 59-60 


Government", The Great Rights 
(Cahn ed., 1963) cited in Dubin, supra 


18 Stan. L. Rev. at 345. 
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II. | Evidence Of An Accused's Mental Capacity Should 

| Be Admissible To Prove That The Accused Did Not 

| Have The Specific Mental State Essential To The 

Offense. 

| Regardless of the test of criminal responsibility 
which the court adopts to excuse an accused from liability, 
evidence that the defendant's mental capacities were 
impaired, like any other relevant evidence, should be 
admissible to prove that the accused did not have the 
requisite state of mind essential to the offense. The 
court has recognized that where a specific mental element 
is required, such as premeditation or deliberation, "the 
charge should focus primarily on the defendant's actual 
thought processes ..." Austin v. United States, 127 U.S. 
App. D.C. 180, 187, 382 F.2d. 129, 136 (1967) (emphasis 
added). But the court has not adopted a corresponding 
rule that allows psychiatric and other evidence of the 
defendant's actual mental state to be considered by the 
jury in determining whether the government has proved 
the mental element beyond a reasonable doubt. See Stewart 
v. United States, 129 U.S. App. D.C. 303, 304-5, 394 
F.2d 778, 779-80 (1968); Stewart v. United States, 
107 U.S. App. D.C. 159, 166, 275 F.2d. 617, 624 (1960) 


(en banc), rev'd on other grounds, 366 U.S.1; and 
eS es 


Stewart v. United States, 94 U.S. App. D.C. 293, 296-97, 
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33/ 
214 F.2d. 879, 882-83 (1954). We urge the court, in 


reconsidering the law governing mental impairment asa 
defense or excuse to criminal charges, to also reconsider 
the law governing such impairment as evidence of the 
individual's intent to commit the particular offense 
charged. 
The issue was presented to the Supreme Court in 

Fisher v. United States, 326 U.S. 463 (1946) However 
@ majority of the justices refrained from deciding the 


issue on its merits, holding that the question was one 


for the discretion of the legislature or the courts of 

the District of Columbia. Justices Frankfarter, Murphy, 
and Rutledge, however, in vigorous dissents argued for 
adoption of the rule. When a statute establishes different 
degrees of intent to establish correspondingly different 
degrees of a crime, wrote Justice Murphy, the actual 
condition of the defendant's mind becomes a material 


subject of consideration by the jury. “When a man's life 


or liberty is at stake, he should be adjudged according 
to his personal culpability as well as by the objective 


seriousness of his crime.” 328 U.S. at 492. (Emphasis 
added). "Precluding the consideration of mental deficiency 


only makes the jury's decision fon the mental element 


necessary for the crime]... less intelligent and trustworthy.” 


| 
3@/ Hereinafter referred to as Stewart III, II and I 
respectively. 


Id. at 493. "It is the duty of the court ...*, Justice Murphy 


concluded, “to fashion rules to permit the jury to 


utilize all relevant evidence” to determine the defendant's 


intent to commit the offense. Id. (Emphasis added) , 
At the time that this court adopted its rule in 

Durham, it was urged to adopt a rule allowing evidence 

of the defendant's actual mental condition to be considered 
by the jury in determining the requisite mental elements 
_Of an offense. See Stewart ae! 94 U.S. App. D.C. at 
296-97, 214 F.2d. at won The Court noted that 

Mr. Justice Frankfurter's dissent in Fisher presented 
"strongly persuasive arguments for adoption of the rule" 
94 U.S. App. D.C. at 296, n. 11, 214 F.2d. at 883 n. 11, 
but decided that its consideration of the doctrine should 
wait until the court could appraise the results of the 
broadened test of criminal responsibility announced in 


Durham, = 94 U.S. App. D.C. at 296-97, 214 F.2d. at 
35 


882-83. 


The rule was phrased in terms of diminished 
responsibility. As Chief Justice Burger, then 
circuit judge, noted in Stewart III, the term 
diminished capacity more accurately denotes the 
concept. 129 U.S. App. D.C. at 304, 394 F.2d. 
at 779. 


When the issue was raised again, see e.g. Stewart 
II and III, the court rejected the doctrine. 


Under Durham, however, as under the previous test 
of insanity, the issue of responsibility and the issue 
of capacity to entertain the requisite mental state 
necessary for the offense have remained separate questions. 
Under the doctrine of criminal responsibility, the mental 
element has been considered as it relates to the 
existence of a general excusing condition. The mental 


element has not been considered for the purpose of 


determining whether all elements of the proscribed harm 
36/ | 
were in fact present, as it would under @ doctrine of 


subjective or diminished Capacity. 


re 


36/ The instructions in the present case are illustrative. 
The jury was told that the requisite state of mind 
to constitute second degree murder could be "express" 
or could be "implied" "from the circumstances of 
the killing’. = 282) The jury was further 
instructed that it could “infer that a person 
ordinarily intends the natural and probable 
consequences of acts knowingly done or knowingly 
omitted." Id. (Emphasis added) . 


In regard to the issue of adequate provocation to 
reduce second degree murder, the jury was told 

that the provocation must be “such as might 
naturally induce a reasonable man"to commit the 
act. (Tr. 585). (Emphasis added). The jury 

was not instructed to consider the idefendant's 
actual mental state, based upon all the psychiatric 
and psychological evidence, in determining whether 
he had the requisite intent. It was only after 

the jury was convinced beyond a reasonable doubt 

of each element of the offenses, including the 
specific intents necessary, that it was to consider 
the evidence of the defendant's “insanity". (Tr. 587). 


A rule allowing evidence of a defendant's mental 
state to be considered in determining the proof of the 


requisite state of mind for a given offense has been 


adopted by the ALI. The Model Penal Code §4.02 


(Proposed Official Draft, 1962), provides: 


(1) Evidence that the defendant suffered 
from a mental disease or defect is 
admissible whenever it is relevant 
to prove that the defendant did or 
did not have a state of mind which is 
an element of the offense. 37/ 


The Commentary (Tentative Draft No. 4, p. 193) gives the 
following explanation of the rule: "If states of mind such 
as deliberation or premeditation are accorded legal signi- 
ficance, psychiatric evidence should be admissible 

when relevant to prove or disprove their existence to 


the same extent as any other relevant evidence." 


The irony of the situation is, perhaps, best 
illustrated by the fact that the very "depravity 
of mind" which, we submit, should have vitiated 
the state of mind necessary for second degree 
murder could be inferred by the jury from the 
defendant's acts and then used as the basis for 
a second degree conviction. (Tr. 582) 


We would suggest the following modification of 
the rule: 


(1) Evidence that the defendant's mental 
or emotional processes were impaired 
is admissible whenever it is relevant 
to prove that the defendant did or 
did not have a state of mind which is 
an element of the offense. 


The Supreme Court of California in en banc decisions 


has adopted the rule which Amicus urges ‘upon the court. 
See, e.g. People v. Wells, 33 Cal. 2d. 330, 202 P.2d. 53 
(1949) (en banc); People v. Gorshen, 51 cal. 2d. 716, 336 P.2d. 
492 (1959) (en banc); People v. Conley, 49 Cal. Rptr. 815, 
411 P.2d. 911 (1966) (en banc) (Traynor, C.J.). As that 
court stated in Gorshen, "It would seem elementary that 

a plea of not guilty to a charge of murder puts in issue 
the existence of the particular mental states which are 
essential elements of the two degrees of murder and of 
manslaughter .... Accordingly, it appears only fair and 
reasonable that defendant should be allowed to show that 
in fact, subjectively, he did not possess the mental state 


or states in issue.“ People v. Gorshen supra,336 P.2d. 
38/ 


at 502-03. 


The California cases clearly recognize that although 
" insanity, when interposed as a defense in a 
criminal prosecution, is either a complete defense 
or none at all", People v. Wells, supra, 202 P.2d. 
at 68, the same rule Cannot be operative when 

the issue is whether the requisite! mental elements 
of the crime are established. Id. 
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A subjective test of the defendant's state of mind 
should, as the California cases hold, be available whenever 
it is relevant to prove the requisite mental element. Thus 
whether the necessary state of mind be malice or pre- 
meditation and deliberation, the defendant should be 
allowed to have the jury consider his actual state of mind. 
See, e.g. People v. Conley, supra, 411 P.2d. at 915-19; 
People v. Gorshen, supra, 336 P.2d. at 501-03; People v. 
Wells, supra; Sayre, "Mens Rea", 45 Harv. L. Rev. 974 
(1932); Hall, "Psychiatry and Criminal Responsibility", 

65 Yale L.J. 761 (1956). Note Fisher v. United States, 
supra, 328 U.S. at 473 where the court commented that 


“capacity of a defendant to have malice would depend upon 


the same kind of evidence and instruction" es urged 


for determining premeditation and deliberation. 


39,/ The issue, as the above authorities indicate, does 
not revolve around the issue of whether malice 
is a “specific intent? but rather upon its status 
as a mental requisite of the offense charged. 


For a comprehensive history of the concept of 
malice, from its origins in the twelfth century 
as a designation of the individual's actual psychical 
state to the present notions surrounding express 
and implied malice, see Sayre, supra, 45 Harv. L. 

v.- 974. On the meaning of malice in the District 
of Columbia, see Belton v. United States, 127 U.S. 
App. D.C. 201, 205, 382 F.2d. 150, 154 (1967). 


Amicus recognizes that it would be advisable to have 
an initial presumption of capacity, cf. Tatum v. United 
States, 88 U.S. App. D.C. 386, 389, 190 P.2a. 612, 615 
(1951), but the defendant should have the right to rebut 
the presumption by 'some' evidence of lack of the 
requisite mental element. Cf. McDonald v. United States, supra 
i114 U.S.App.D.C.at 122, 312 F.2d. at 849, The burden 
should then shift to the government to SE the mental 
element, like any other fact in the case, by proof beyond 


40, 
@ reasonable doubt. = See, e.g. People y. Wells, supra, 


202 P.2d. at 65,68; People v. Conley, supra, 411 P.2d. 
| 


at 920 (suggested instruction to the jury) . 


40/ The provisions of 24 D.C. Code §301(j) (as amended 
1970), requiring the defendant to prove his 
insanity by a preponderance of the evidence in order 
to secure an acquittal by reason of insanity, is 
not controlling. The evidence of the defendant's 
mental state, as we have noted, would not be 
admitted to prove that the defendant should be 
“acquitted’ on the ground that he was insane", but 
rather would be relevant to the question of the 
defendant's capacity to commit the crime. Since 
the evidence would not be offered as an excuse, but 
rather to negate an essential element of the crime, 
the government would retain the burden of proof 
it must meet for all elements of the offense--proof 
beyond a reasonable doubt. Cf. In Re Winship, 

397 U.S. 358 (1970). 
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In addition to the arguments raised above in favor 
of the rule, Amicus submits that a presumption of mental 
capacity based on the occurrence of the act alone, when 
the defendant is precluded from introducing competent 
and material evidence to disprove the presuxption, 
is a violation of the Due Process Clause of the Fifth 
Amendment. Cf. Leary v. United States, 395 U.S. 6 (1968). 
The presumption of capacity also raises constitutional 
questions under the Supreme Court's decision last term 
in In Re Winship, supra, 397 U.S. at 364 (1970) holding 
that "the Due Process Clause protects the accused against 
conviction except upon proof beyond a reasonable coubt 
of*tevery fact necessary to constitute the crime with 
which he is charged.” (Emphasis added). The defendant 
has not had the opportunity to raise a reasonable doubt 
as to his particular state of mind in those cases in which 
it is an essential element of the offense where he has 
been precluded from presenting or having the jury consider 
evidence of his actual state of mind. The opinion of the 


California Supreme Court in People v. Hells, supra, 


is instructive on the constitutional issues: 


A defendant charged with a crime is presumed 
to be innocent of, and is entitled to appear 
and defend against, the charge in its entirety, 
not merely as to some of its elements but as 
to each and all of those elements. Subject 
to various limitations a statute may validly 
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declare a prima facie presunption to be 

the lecali result of the proof! of certain 
facts, but the due process clause of the 
Fourteenth Amenazent requires that there be 
@_ rational connecttéon.between| the facts 


rovec anc the fact presumed .... fSmphasis 
adéeé] To make a presumpticn|of a factual 
element of guilt conclusive at all stages 
of the trial, or to preclude the defengant 
absolutely and at all stages from meeting 
proof of an element of guilt adduced by 
the prosecution, cannot be sustained. 33 Cal. 
2¢ at 346, 202 P.26. at 63. famphasis of 
the court omitted]. 41/ 


In answer to the possible argument that the rule 
we prcepose would lead to the extinction of insanity as 
a defense, we submit that the argument raises a false 
alarm. First, the evidence would be admissible only 


| 42/ 
where a mental state is a requisite of the offense. 


- = | 


41/ The Supreme Court in Fisher v. United States, supra, had 
rejected a due process contention, 325 U.S. at Ee 
but the Court's holding in In Re “linship casts 
Coubt on the continued vitality of that ruling. 


See, e.g. Yells, Gorshen and Conley, supra. The 
California Supreme Court expressly stated that its 

rule was “to be understood as having reference 

only to those classes of crimes which require 

proof of a specific mental state, as, for example, 

the homicides ..." which require Brees of premeditation 
and deliveration, and malice. People v. Kells, supra, 
202 P.2d. at 63. (fmphasis added) = 


Goldstein and Natz, “Abolish The Insanity Defense - 
Why Not“, 72 Yale L. J. 853 (1963) argue for a rule 
which would require all evitience of ental condition 
to be considered on the issue of capacity rather 
than on the defense of insenity. The rule we propose 
is more limited in scope. 
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Second, rather than operating as a means of releasing 
people,! the rule would provide juries with the opportunity 
to return more intelligent verdicts basec on the degree 

of the offense. At present the jury must either convict 
defendants “on the false premise that they possess the mental 
requirements" of a given offense or relieve them completely 
from criminal responsibility. Fisher v. United States, 
supra, 328 U.S. at 492 (dissenting opinion, Murphy, J.). 
*Society ... is ill-protected by a rule which encourages 

a jury to acquit a partially insane person with an 
appealing case simply because his mental defects cannot 

be considered in reducing the degree of guilt.“ Id. at 
492-93. 

@hird, even if admission of the evidence in a given 
case resulted in an outright acquittal, the defendant 
could, if dangerous due to a mental illness, be civilly 
committed under D.C. Code 21 s§ 541,545. Furthermore, 
even if, as a result of the adoption of such a rule, 

"new modes of treatment for the partly defective must 
be devised, our system of criminal jurisprudence will 
be that much further enlightened. Such progress clearly 
outweighs any temporary dislocation of settled modes of 
procedure. Only by integrating scientific advancements 
with our ideals of justice can law remain a part of the 


living fiber of ovr civilization.“ Id. 328 U.S. at 


493-94. Cf. Wade v. United States, 426 F.2d. 


-33- | 
| 
at 73, in which the Ninth Circuit sitting en banc adopted 
a liberalized test of criminal responsibility, although 


Congress had not passed procedures to determine the 
‘ | 
hecessity of compulsory hospitalizaticn.; The court 


noted that “[t]he paramount and controlling factor is 
| 

that we cannot abdicate our judicial responsibility by 

prolonging on antiquated common law rule!... merely 


because legislation =n collateral matters is still 


pending.“ | 
In the circumstances of this case where appellant 
suffered from an epileptoid or explosive personality which 
would become substantially impaired by alcohol and 
physical injury, the failure of the judge to instruct the 
jury that it could consider such evidence in determining 
appellant's capacity to have the requisite mental state 
for second degree murder, D.C. Code $22-2403 constituted 


reversible error. 
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Tift. whe Trial Court's Instructions To The Jurv Vere 
Prejudicial and Censtituted Reversible Error. 


A. The Court’s "Lyles” Instruction on the Meaning of a 
Vercict of Not Guilty Dv Reason of Insanity was 
Reversible “rror. 


The trial court instructed the jury, as follows, 
regaraing the consecuences of a verdict of not guilty by reason 
of insanity: 


Now, in that case, that is, if you find 
the defencant not guilty by reason of 
insanity at the time of the commission of 
the alleged offenses, that is, the killing 
of Billy Ford and the carrying of a : 
deadly weanon, I would inform you that he 
will be immediately confined to a mental 
institution for examination into his 
present mental canacity, and that there- 
after there will be a subsequent judicial 
cGetermination as to whether there is need 
for further custodial care and treatment. 


If it is found in such a subsequent judicial 
determination tnat he is mentally it and has 
amental cefect and is not Gangerous to 
himself or to others, he will be released. 

If he is found rentally i or to have a 
mental defect ané a danger to himself or 
others, he will remain in a mental hospital 
for treatment until he recovers or is no 
longer a danger or to the cormunity.* 

[sic] (Tr. 596-97) (Emphasis added) . 


The instruction by advising the jury that appellant could 


he released immediately after an acquittal by reason of insanity 


deprived appellant of a fair and impartial determination by the 
jury on the issue of his responsibility for the crime charged. 
Accordingly, the conviction should be reversed and remanded for 


a new trial. 
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| 
An instruction on the meaning, i.e. the consequences, 


| 
of a verdict of not guilty by reason of insanity had its 


genesis in Lyles v. United States, 103 U.S. App. D.C. 22, 
254 F.2d. 725 (1957), cert. denied, 356 U.S. 961 (1953). “ee 
Tavlor v. United States, 95 U.S. Anp. D.C. 373, 222 F.2d. 398 
(1955). At the time Lyles was decided, the result of a verdict 
of not guilty by reason of insanity was automatic commitment 
of the defendant to St. Flizabeths Hospital. The court 
feared, however, that jurors were unaware of this procedure, 
and that as a result they might convict a defendant, despite 
strong evidence of insanity, out of a false belief that an 
acquittal would automatically free the defendant. To obviate 
this danger and to safeguard the defendant's right to impartial 
deliberation by the jury, the court sitting en banc in Lyles, 
formulated an instruction to protect the defendant and advise the 
43. 


jury of the automatic commitment process. 


43/ The Court held that"the jury should 2+) be informed that 
a verdict of not guilty by reason of insanity means that 
the accused will be confined in a hospital for the mentally 
ill until the superintendent has certified, and the court is 
satisfied, that such person has recovered his sanity and wil 
not in the reasonable future he dangerous to himself or 
others, in which event and at which time the court shall 
order his release either unconditionally or under such 
conditions as the court may see fit." 103 U.S. App. D.c. at 
25, 254 F.2d. at 728. For a brief statement of the rationale 
of the rule, as a protective measure for defendants, see 
Judge Bazelon's statement in Lyles, 103 U.S. App. D.C. at 
31, 254 F.2d. at 734 (dissenting opinion, concurring in the 
wording of the Lyles rule). | 
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“hen the court chansea the automatic cormitment 


nrocedure in Tolton v. Harris, 123 U.c. App. D.C. 1, 395 F.2d. 


44) 
Cf£2 (19€2), it revisec the Ivles instruction. Mlthough the 


new rrocedure rrovired fer a cisposition iearing at which the 
Gefendéant covld he released (if he vere found not to be 
dangerous to himsel® or others due to mental illness), the 


revised Ivles instruction avoices anv exrlicit reference to the 


45/ 


nossibility of release at the tire of the hearing. 


44/ The court recorrendec that the fcllowving instruction e 
civen recardiny the meaning of an acavittal bv reason of 
insanitv: 


“I£ the cefendant is found not guilty by 

ireascn of insanitv, it then becomes the cuty 

of the court to cormit hin to St. Elizabeths 
Foesrital for examination. After this examina- 
tion, a hearing will be held to cetermine 
cyhether cefeniant is dangerous to himself or 
others due to mental illness. If he is, 
defendant ill remain at St. Eliza>eths until 
uit is estahlishec that he is no longer dangerous 
Ave to rental illness, at which time he will 

®e released anc vill suffer no further consecuences 
from this offense.’ ‘Dolton v. Siarris, supra, 
139 U.S. Bnp. D.c. at 19, 1.5%, 395 F.2d. at 
651, n.59. 


The onlv reference to release in the revisec instruction 
concerned the release of the cefendant after he had been 
committeé at a “olton hearing to St. Flizabeths Eospital. 


The commitment nmrocedure has again heen changed hy the 
Pistrict of Columbia Court Feform and Cririnal Procedure 

Act of 1979, 3297 (d)(1). Under the amended procedure 

it is still nossible, hovever, for the defendant to obtain 
his release at the Tolton hearine. Thus the issue presented 
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Since inclusion of the reference to imuediate release 


is harmful to a defenéant, the court should not sanction its 

phen eek : _46/ | 

inclusicn in the Lyles instruction. The issue of the 
| 


Gefenéant's guilt or innocence and responsibility for the 


act charged should not be adversely influenced by a consideratiog 
| 47 
that the defendant may be immediately releasec from custody. 


. - = . Sees ~AS 
That is an “extraneous consideration wholly unconnected with the 
| 


by this case - whether the jury may be instructed regarding 
the possibility of immediate release of the defendant - has 
not become an isolated issue affectinc only appellant. 
| 
sicus suggests that the following instruction given by 
Judge Geseli in United States v. William Sheard, No. 149-70 
be adopted by the court as a mocel for [the trial court: 


| 
[You are instructed that if you should find 

the accused not guilty by reason of insanity 
then he] would be inmediately confined to 
a mental hospital under maximum conditions 
of security for a period of time and until 
the superintendent of that institution has 
certified, and until this Court is satisfied, 
that he has recovered his sanity. That is, 
thet he would not in the reasonable future 
be dangerous to himself or to others. 

| 


On the fact that juries convict out of fear thet defendant's 
will be released, or not confined as long, if acquitted 
by reason of insanity, see Kalven anc Zeisel, The 


American Jury, 404-5 (1966). 


-32- 


evidence from which the jury must reach a ceternination® Lyles 


v. United States, sunra., 192 U.S. ton. Du at 29-30, 254 F.2d. 


/ 
&t 732-33 (dissenting oninion, Lastian, 3.5 and one which is 
h 


extremely nrejucicial to the Cefendant. This is one of ‘the 
consecvences of a verdcict® -rith which the jurv should have “no 
concern’. Lyles v. Unitec States, surra, 193 U.S. fop. D.C. at 
25, 254, P.2é. at 722. 

Since the instruction in the case at har exclicitly referred 
to the possihilitv of the cefencant's release at the disposition 
hearing, the instruction constituted reversible error. Although 
Cefense counsel @ic not object to the instruction, the error was 
SO nrejudicial that it reauires reversal- This court, in its 
en banc decisions in Lvles v. United States, surra, 103 U.2. App. 
D.C. at. 25-26, 254-F.24.-at.228-29, MeDonale v. United States, 
suora, 114 U.c. Ann. Dic. at 124, 312 F.2a. at 351, stressed the 
importance of a Iyles instruction, and helé that where the 
trial court failed to qive such an instruction, the absence of 
objection by defense counsel could not preclude reversal on 


—_e——————— 


4Y¥ See EcDonald v. United States, supra, 114 U.s. App. D.C. at 
125, 312 F.2d. at 252 (@issenting anc concurring opinion, 
Miller, J.). 


See, e.go., Fisher v. United States, supra, 328 U.S. at 467- 
6%; Stewart v. United States, 94 0U.°-. App. D.C. 293, 29€ n.7, 
214 P.2d. 279, 2F2 n.7 (1954), where the court stated, It 
has always ‘eer the custom of this court --- ‘in cases of 
serious criminal o*fenses, te check carefully the record for 
error prejudicial to the Gefendant which he cid not urge’. 
This accords with Rule 52(h) of the Teceral Rules of 
Criminal Procecure.” (Citations omitted : 
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arpeal. Amicus submits that the sare rule shoulé epoly where the 
trial court tells tue jury of the reaning of an insanity acquitta 


but gives a rrejucicial instruction on the surject. 
| 
The Court's Instructions Regardéine The <ffect 


ef Srunkenness Prejudiceé Aprellant's Insanity 
Defense and Constituted Reversible Error. 


| 
There was evidence in the case that appellant nad 


encagec in excessive drinkine of alcohkolic beveraces prior to 


the time of the allecet offenses. (5.g., Tr. 297-209, 279-31. 

T-ere was also testimony that arnrellant had a chronic brain 
50/ 

synczore associated tiith enilepsy, and that, as a result, 


alconol -rovld have a more serious effect upon aprellant's a>vilit 
to control nis behavior than it vould uron “normal” people. 


(Tr. 592) | 
The trial court instructed the jury that drunkenness 
i 


was not a cefense to seconé-decree rurder an¢ manslauahter, 
, as far as manslaughter «as concernec, it 


“imaterial in this cease ... -yhether the) Gefendant vas 

| 

| 

tr. 597, (testimony of Dr. “arman), ané Tr. 317 (testincny 
of Dr. Starirever): see also testimony of| Drs. “eickhart and 
Mlatkin, Gr. 4F4, 536 that apnellant had an exmlosive or 
evileptoic rersonality. 


SS 


intoxicated or not. : : (For the reasons stated in 
“art ZI supra, ve summit that this instructien constituted 


~ 


See, Doovle v. Conley,surra; Feople v. Gorshen| 


reversi>le error. 


51/ Tre court instructed the jurv, in pertinent rart: 
Nov, leGies and gentlemen of the jury, 
there hes Seen evidence BESS ee in the 
cource of this trial to the effect thet the 
Gefendant Archie “rawner haé been drinking 
alcoholic beverages rrior to the time of the 
allecee offenses vith which we are sere 
concerne@ in this case. Intoxication is not 
a Cefense to 2 ciarae of second Gegree murder. 
Intoxication is a fefense in presecution for 
offenses for which srecific intent is an essential 
| ¢lement, crovided the defencant is so intoxicated 
that he cannot form an intent to co.mit the 
| oflersc. ‘.ovever, neitser rurnose nor intent 
to kill are necestarv in orfer for 2 killing to 
constitute seconde decree murder. 


I have alreacy instructed you thet rurder in the 
/ second decree may “e committed with or vrithout 
the intent to kill if the act is Zone with 
| Malice, and a nerson in a state of intoxication 
may have ~alice in the legal sense. 


', Intoxication is not a ¢efense to the lesecr 

| includec offense of manclaugeter. lMeither 

_ Murpece nor intent to kill are rneces= “ary in order 
for a killing to constitute mans lauchter. £0 

,it is immaterial in this case, in considering 
this Jesser incluced offense, ‘rhetier the 
Cefencant was intoxicatec or not. 


“ith resnect to the offense of carrving 2 
| Gangerous veanon, intoxication is not 2 
_ Cefense to that charce... Tr. 35-86) 


~4]— 


Sumra.) Intexiection ac an element in the insanitv defense was 
not mentioned, even thouch it is clear that the effect of 
alcchol on arnellant wes crucial to his insanity cefense. The 
failure of the trial court to exrlain that intcxication tas 
“aterial to the issue of criminal responsibility, in the 

simle error. 

Ding v. tMnitec Stetes, 125 7.7. Ann. Pec. &t 332, 372 
3°7, imvolvin- a similar situation, the court notec that 


misleading instruction on intoxication reinforce [4] [the]... 


conclusion that the jury was imreded fror nrovidcing the kind 
O= consiceration of the -serits of tie insanity iscue to which 
ampellant is entitlec. 


majority, statec: 
Jurv on drunkenness 
related to second-Cecree 
Murcer, and manslauchter. Intoxication as 
er elevent in the insanity cefence wes not 
rentione-, even though it is clear that the 
e<fect of alcohol on this Sefendant was 
anity defense. The thrust 
OF the court's instruction was aimed at 
suggesting that intoxication was not a defense 
to a senerel intent crine, and that the jury could 
not consicer er intovicatea condition in 
decicine whet rer she acted in the neat of 
passion. On retrial it -roule Pe & tter, to 
obviate anv possihle risuncerstancing, for the 
court to advise the jury exrlicitly that 
althovo™ voluntary intoxication is not a 
Gefence te the crime, the jurv mav give 
consideration to annellant'c claim of 
intoxication, together with the testimony of 
the nsvchiatrists concernine the interaction 
Of arrellant's recourse to alcohol ané her 
mental ccend@ition, in the course of determining 
| 


@ 
the issue raise? hv the insenity defense, i.e., 
whether the Gevernment naé esta™-lished bevond 
@ reasenadble dourt the elements of arpellant's 
Criminal resnonsivility for the sta: 
ner ‘rother. 126 U.c. fem. b.C. at 
M26. at 39°. (Footnote oritted) . 


the court, reversinc on other eroun’(s, expressec concern: over 


the instruction, 125 .- 2D. DC. at 232, 372 F.2e. at 

fid not reach the cuestion ctiether the instruction would 
cerendently -rarrant reversal. tmicus Stkrits that in the 
circurstances of this case, the court's failure to explain the 
relationshir between intoricetion and the insanity Cefense, 
whether standing alone or vierved in conjunction with the other 


errors in the case, constituted reversible error. 
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CONCLUSION 


For the reasons stateé above, Amicus urges the 
Court to adopt a standard of criminal responsibility 


focusing upon the impeirment of the individual's capac¥ty 


to conform to the requirements of the law, and a rule 


which allows evidence of the accused's actual mental 


capacity to be considered by the jury in determining 
the proof of the requisite state of mind for a given 


offense. Amicus also urges the Court to reverse appellant's 


conviction. | 


Respectfully submitted, 
| 


Marilyn Cohen 
Public Defender Service 
601 Indiana Avenue, N.W. 
Washington, D.C. 20004 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA See 


Appellant 


UNITED STATES 
Appellee 


————_ 


INTRODUCTION 
Pursuant to the Order of the Court dated January 22, 
1971, and the Court's letter dated February 5, 1971, the 


| 
American Civil Liberties Union Fund of the National Capital 


Area is submitting this brief as Amicus Curiae. 

Amicus takes no position on the disposition of the 
case presently before the Court. Because of its involvement 
for many years in issues of criminal responsibility coming 
before this Court, however, Amicus appreciates this opportunity 
to set forth, in a comprehensive policy statenent, its basic 
position on the broad questions raised by the Court in the 


context of this case. 


ARGUMENT 


I. The Common Law Principles coverning Criminal 
Responsibility. 


Amicus relies on a fundamental principle of common 
| 


law: only conduct that is the product of a person's voluntary 


=A - 


choice is subject to criminal Sanction. Innumerable decisions 
in both this and other jurisdictions hold that involuntary 
conduct which is the product of a disability that deprives a 
person of the capacity to avoid his offending behavior cannot 
be punished as criminal. Neither the name of the particular 
disability involved in any given situation nor its cause is 
important. What is important is whether it deprives its vic- 
tims of the ability to control their conduct. 

Legal scholars often separate criminal capacity into 


two elements: actus reus, the ability to choose between al- 


ternatives, and mens rea, the ability to understand the moral 
SSeaecieeacanerances * 


Quality of alternative courses of conduct. §_ However formulated, 
the common law has long held that a person's capacity to control 
his behavior is a prerequisite for criminal responsibility: 


"Phe conception of blameworthiness or moral 
guilt is necessarily based upon a free mind 
voluntarily choosing evil rather than good; 
there can be no criminality in the sense of 
moral shortcoming if there is no freedom of 
choice or normality of will capable of ex- 
ercising a free choice." Sayre, Mens Rea, 
45 Harv. L. Rev. 974, 1004 (1932)? 


"The contention that an injury can 
amount to a crime only when inflicted by 
intention is no provincial or transient no- 
tion. It is as universal and - persistent 


*/ See €-g-, Foster, What Psychiatrists Should Know About the 
Timitations of Law, 1965 Wis. 7 Rev. 109, o20-2°7 (1005). 


| 
=e | 


in mature systems of law as belief) in 
freedom of the human will and a conse- 
quent ability and duty of the normal 
individual to choose between good and 
evil.4/ A relation between some mental 
element and punishment for a harmful 

act .. . has afforded the rational basis 
for a tardy and unfinished substitution 
of deterrence and reformation in Place of 
retaliation and vengeance as the motiva- 
tion for public prosecution." Morrisette 
G3 United States, 342 U.s. 246, 250-251 
19 


° | 

"h, eee ‘Historically, our sub- 
stantive criminal law is based upon 
a theory of punishing the Vicious 
will. It postulates a free agent 
confronted with a choice between 
doing right and doing wrong and 
choosing freely to do wrong.' | Pound, 
Introduction to Sayre, Cases on 
Criminal Law (1927). 


i 
Thus, a person who lacks substantial capacity to follow a dif- 
ferent course of conduct is not subject to criminal sanctions: 
| 


‘"If aman... is not a free agent, or not 
making a choice, or unknowing of the differ- 
ence between right and wrong, or not choosing 
freely, or not acting freely, he is outside 
the postulate of the law of punishment." 
Carter v. United States, 102 U.S. App. D.C. 

» 235, 252 F.2d 008, 616 (1957). 


"An essential element of criminal respons- 
ibility is the ability to avoid the conduct 
Specified in the definition of the crime. Action 
within the definition is not enough. To be 
guilty of the crime a person must engage respons- 


ibly in the action." Easter v. District of 
Columbia, 124 U.S. App. D.C. 33, on F.2d 50, 
52 (1960). : : 

i 
"When a person possessing capacity for choice 
and control, nevertheless breaches ai duty of 
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this type he is subjected to the sanctions of 
the criminal law. He is subjected to these 
sanctions not because of the act alone, but 
because of his failure to exercise his capacity 
to control his behavior in conformity with the 
demands of society. * * * Thus, the sanctions 
of the criminal law are meted out in accordance 
with the actor's capacity to conform his conduct 
to society's standards, through the capacity 
for choice and control which he possessed with 
respect to his act. 


_ "It follows, we believe, that where there 
is a reasonable doubt as to whether a particular 
person possesses capacity of choice and control, 
i.e., capacity to conform his conduct to society's 
standards there is a reasonable doubt as to 
whether he possessed the necessary guilty mind." 
United States v. Currens, 290 F.2d 751, 773 (3a 
Cir. 9 . 


"When disease is the propelling, uncontrollable 
power, the man is as innocent as the weapon, -- 
the mental and moral elements are as guiltless 
as the material. If his mental, moral, and 
bodily strength is subjugated and pressed to 
an involuntary service, it is immaterial whether 
it is done by his disease, or by another man, or 
@ brute or any physical force of art or nature 
set in operation without any fault on his part. 
If a man knowing the difference between right 
and wrong, but deprived, by either of those 
agencies, of the power to choose between them, 
is punished, he is punished for his inability 
to make the choice -- he is punished for in- 
capacity; and that is the very thing for which 
the law says he shall not be punished." State 
Ve Pike, 49 N.H. 399, 441 -44o (1869). 


Many examples of the common law defense of lack of 


criminal capacity are readily available in the reported cory, 
: a - 


law. Duress has long been held to excuse criminal action. 


*/ Martin v. State, 31 Ala. App. 334, 17 So. 2a 427 (1944). 
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A sleepwalker ae; been held not to be eriminally responsible 
* 


for his action.” An epileptic seizure unquestionably excuses 
conduct that would otherwise be deemed unlawful. — The in- 
fluence of peo ecer ron has been recognized as la Seees ee 
has Kleptonania.__tnfants are not eriminally responsible 


- for their conduct. Delerium tremens has long been recog- 
dette / 


nized as an exculpatory defense. More recently, alco- 

siehatetatatad A REREHREH / 
holism and drug dependence have been recognized 

| 

as disabilities that may excuse a defendant from criminal re- 
sponsibility for his actions. All of these situations invoke 
the fundamental common law principle that substantial impairment 
of behavior controls, resulting in action that is not voluntary, 
is sufficient to excuse a defendant from criminal responsibility 


for his conduct. 


*/ Fain v. Commonwealth, 78 Ky. 183, 39 Am. Rep. 213 (1879). 
**/ People v. Freeman, 16 Cal. App. 2d 110, 142 P.2a 435 (1943). 
*e"/ Pribble v. People, 49 Colo. 210, 112 P. 220 (1910). 
auue/ State v. McCullough, 114 Ia. 532, 87 N.W. 503 (1901). 
#uuue/ Allen v. United States, 150 U.S. 552 (1893). 
eee / United States v. McGlue, 26 Fed. Cas. No. 15,679 (C.C.D. 
SS. is, J.); United States v. Drew, 25 Fed. Cas. 
No. 14,993 (C.C.D. Mass. 1828) (Story, J.). 


aunnnne/ State v. Fearon, 283 Minn. 90, 166 N.W.2d 720 (1969); Easter 
—__¥. District of Columbia, 124 U.S. app. D.C. 33, 361 F.2d 50 (1906 


#eununn#/ United States v. Ashton, 317 F. Supp. 860 (D.D.C. 1970); 

Ont ates v. Allen, D.C. Super. Ct. Nos. 41333-70 & 21031-70 
(Februa 10,5 1971); United States v. Bowser, D.C. Super. Ct. : 
No. 45504-70 (February 24, 1971). | 
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The issue of criminal responsibility arises most 
frequently in the courts where the defendant asserts the af- 
firmative defense of what was formerly termal "insanity" and 
is now more broadly referred to as "mental disease or defect." 
Since before Hale's Pleas of the Crown (circa 1675), the common 

’ law has consistently held that mental disability excuses what 
would otherwise be criminal conduct. While both the terminology 
and the substantive content of "insanity" and "mental disease" 
have changed over the years, and even now are not uniformly 
defined or applied in all jurisdictions, the fundamental common 
law principles underlying this defense have remained the same. 
Two State courts have FEES that it would be unconstitutional 
to abolish this defense, and the Supreme Court has indicated 

agreement with that eee ne it has declined to 
adopt any parc icurar SOrmuec ton of the defense as constitu- 
tionally required. _ 

The defense of a lack of criminal capacity does not 
mean that the community must go unprotected from dangerous 
persons. Civil commitment for appropriate treatment is avail- 
able for those found not guilty of criminal charges because 


*/ Sinclair v. State, 161 Miss. 142, 132 So. 581 (1931); State 
¥. Strasburg, 60 Wash. 106, 110 P. 1020 (1910). re. 


*#/ Robinson v. California, 370 U.S. 660 1962); Smith v. 
“California = U.s. 157 T1959) ; Davis eee States, 160 


U.S. 460 (1895 


w*"/ Leland v. Oregon, 343 U.S. 790 (1952). 
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of a lack of criminal responsibility, and who represent a 


| 
"Iwo policies underly the distinction 
in treatment between the res onsible 
and the non-responsible: (1) It is. 
both wrong and foolish to punish where 
there is no blame and where punishment 
cannot correct. (2) The community's 
security may be better protected by 
hospitalization . .. than by imprison- 
ment." Williams v. U.S., 102 U.S. App. 
(issth’ 57-58, 250 F.2d 19, 25-26 


Conduct may be reformed, and the public therefore better pro- 


danger to the safety of others: 


tected both immediately and in the future, by hon-criminal 
handling. | 


II. The Role Of The Jury In Determining 


Criminal Responsibility. 


In applying these common law principles of criminal 
responsibility to specific fact situations over the years, 
courts have developed Simple labels to categorize the various 
types of disabilities with which a lack of criminal capacity 
is often associated. But these categories represent merely 
legal shorthand terms. The insanity defense 1s not really 
the insanity defense, but the common law defense of criminal 
incapacity. Duress is also the common law defense of 
criminal incapacity. So is infancy, Sleepwalking, and the 


others. 
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Unfortunately, this fact is often obscured or 
forgotten. The result has been to rigidify the law of 
eriminal responsibility into the established categories. 
Courts have tended to regard these categories as ends in 
_ themselves, rather than focusing upon the basic issues -- 
substantial impairment of behavior controls, resulting in the 
inability of the individual to conform his conduct to the 
requirements of the law. By emphasizing the labels applied 
to the traditional defense categories, they have refused to 
allow juries to apply the underlying common law principles 
to other situations, as new knowledge about human behavior 
emerges. 

“In 1869, the Supreme Court of the State of New 
Hampshire ruled that whether dipsomania (alcoholism) was a 
disease, and whether the defendant's acts were the product 
of that disease, were properly questions for the jury in de- 
termining the criminal responsibility of the defendant under 


the facts of that case. State v. Pike, 49 N.H. 399, 407-408 
(1869). The Court in that case pointed out that: 


"The court do[es] not profess to have 
the qualifications of medical experts. 
Whether there is such a disease of dip- 
somania is a question of science and 
fact, not of law." 49 N.H. at 408. 


=~ = 


: | 
But because other courts insisted that the issue whether alco- 


holism is or is not a disabling disease was a matter of law 
rather than a question of science and fact, it was 97 years 
before another court followed the Pike ruling. 
In his remarkable concurring opinion in Fike, Judge 
' Doe warned of the dangers in perpetuating obepiete medical 
views in the guise of legal rules: | 


"Defective medical theories [have] usurped 
the position of common-law principles. 


"The usurpation, when detected, should 
cease. The manifest imposture of an extinct 
medical theory pretending to be legal author- 
ity, cannot appeal for support to our reason 
or even to our sympathy. The proverbial 
reverence for precedent, does not readily 
yield; but when it comes to be understood 
that a precedent is medicine and not law, 

_ the reverence in which it is held, will, in 
_the course of time, subside. 

"The legal profession, in profound ig- 
norance of mental disease, have assailed the 
superintendents of asylums who knew all that 
was known on the subject, and to whom the 
world owes an incalculable debt, as visionary 
theorists and sentimental philosophers at- 
tempting to overturn settled principles of 
law; whereas, in fact, the legal p sfession 
were invading the province of medicine, and 
attempting to install old exploded medical 
theories in the place of facts established 
in the progress of scientific knowledge. The 
invading party will escape from a false posi- 
tion when it withdraws into its own territory; 
and the administration of justice will avoid 
discredit when the controversy is thus brought 
to an end. Whether the old or the new medical 
theories are correct, is a question of fact 
for the jury; it is not the business of the 
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court to know whether any of them are 

correct. The law does not change with 

every advance of science; nor does it 

maintain a fantastic consistency of ad- 

hering to medical mistakes which Science 

has corrected." 49 N.H. at 438. 
it was this New Hampshire rule upon which this Court grounded 

Durham v. United States, 94 U.S. App. D.C. 228, 214 F.2q 862 

(1954), and which Similarly formed the basis for the American 
Law Institute rule. yet the: job has only partly been done. 
By continuing to emphasize the established and long-recognized 
categories of criminal incapacity, the judiciary has assumed 
the role of medical experts, as well as legal arbiters. 

. Amicus therefore urges a return to the rightful role 
of the jury as the trier of fact in cases involving the ques- 
tion of common law criminal responsibility. The jury, not 
the trial court or the appellate court, should determine in 
_ee——— 
each instance whether the evidence of record demonstrates a 
erence ee —— ee ——— LT! 
@isability that has substantially impaired the defendant 's 
behavior controls, and whether the offending conduct was the 
ae : 
product of that disability in the sense that there was a 


Substantial connection between them or that it deprived the 


defendant of substantial capacity to conform his conduct to 


the requirements of the law. These determinations are properly 
ee 


questions of fact, for the jury, and not questions of law for 


the court. 


-ili- | 


Amicus does not object to judicial development of 
guiding principles, within which evidence is to be presented 
to and considered by the jury. Such principles, based upon 
experience gained through many cases, may well aid the jury 
in the wise administration of justice. But as Judge Doe warned, 
- the courts must be careful not to usurp the funetion of fact- 
finder under the pretense of establishing legal principles, 
and thus straight-jacket or even ignore the jury. The jury 
must remain free to determine the guilt or innocence of the 


defendant, based upon all available evidence relating to the 
| 

! 

Jury inquiry into criminal capacity should, of 


issue of criminal responsibility. 


} course, properly continue in the specific defense categories 


_ in which Baue | sa been raised in the past -- 
nd pendence, mental 4llness, infancy, 
and so forth. Somé clarification of the specific formulation 
of the mental disability rules developed by this Court to guide 
the jury is suggested below, but no substantial departure is 


required. Further ofthe applic tion of the criminal 
AK 
incapacity defense Lo alcohol ) 


building upon exis finally, as newer knowl- 


edge about human behavior becomes available, and juries are 
called upon to examine allegations of disability brought on 

.by educational, cultural, environmental, and other sociological 
factors, the courts will again be called upon to develop guiding 
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principles within which such jury determinations may properly 
be made. 

Sound judicial guidelines, based upon experience 
developed from many cases, may well obviate repetitive testi- 


mony in the future. As new knowledge develops, the courts 


may be able to identify new categories of disabilities and es- 
tablish appropriate guidelines for their consideration by ~ >) 


the jury. It was help » for example, to néve alcohol de- 
pendence explicitdy recognizedas a disablihg-diseasé, to 
obviate testimony~o at point in all future cases. Similarly, 
where conduct is reasonably within the ambit of an established 
disability, and the existence of the disabling condition is 

not in dispute, the court may reasonably direct a verdict of 
acquittal. But in establishing these categories and guidelines, 
the courts must always leave open the possibility of presenting 
evidence to a jury of a disability that fits none of the tradi- 
tional categories. 

Amicus has not reviewed the transcript in this case, 
and is unable to offer an opinion whether a sufficient record 
exists on which to put to the jury the issue of common law 
criminal incapacity based upon concepts other than those en- 
compassed within the category of mental disability. If such 
evidence exists, Amicus would urge that the case be remanded 


-for a new trial and consideration by the jury whether such a 


aif - 


| 
disability exists, and its connection with the defendant's 
action, under the principles discussed above. 


Iii. The Durham-McDonald Formulation Governing 
The Criminal Responsibility Of The 


Mentally Disabled. | 


Beginning in 1954, and continuing up to the present, 
this Court has handed down several opinions establishing the 
parameters of the criminal incapacity defense as it applies 
to mental disabilities in the District of Columbia. For pre- 
sent purposes, the most important elements of that defense 
are as follows: | 

1. In Durham v. United States, 94 U.S. App. D.C. 

228, 241, 214 F.2a 862, 874-875 (1954), the 
Court held that “an accused is not criminally 
responsible if his unlawful act) was the product 
of mental disease or mental defect." 

In Carter v. United States, 102 U.S. App. D.C. 
227, 236, 252 F.2a 608, 617 (1957), "product" 
was defined to mean that the accused would not 


have committed the act but for the mental dis- 


ease or mental defect. 

In McDonald v. United States, 14 U.S. App. D.C. 
120, 124, 312 F.2d 847, 851 (1962), “mental 
disease or defect" was defined to include “any 
abnormal condition of the mind which substantially 
affects mental or emotional processes and sub- 


stantially impairs behavior controls." 
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4, In Washington v. United States, 129 U.S. App. 
D.C. 29, 390 F.2d 444 (1967), the Court held 
that psychiatric witnesses may explain how the 
defendant's disease or defect relates to his 
alleged offense, but may not testify with re- 
spect to their conclusion as to whether the act 
was the product of the disease or defect. 

And finally, in numerous decisions this Court 
has held that when there is "some evidence" of 
mental disease or defect, the defendant is en- 
titled to a jury trial on the issue of criminal 
responsibility. 


While some clarification of these rules governing mental dis- 


ability in this jurisdiction may be advisable, Amicus believes 


that the development of the defense by this Court has been in 
the highest common law tradition, and would urge no substantial 


departure. 


A. The Definition Of Mental Disease. 

McDonald defines "mental disease or mental defect" 
to include "any" abnormal condition of the mind which substan- 
tially impairs behavior controls. This is a broad definition, 
as it properly should be. At the same time, it avoids the 
difficulties of a definition worded so broadly that, in all 
honesty, it would range far beyond mental problems. 
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Amicus is concerned, however, that lay juries have 
difficulty grasping the intended meaning of "nental disease" 
and "abnormal condition of the mind." Laymen ordinarily think 
of "disease" in terms of tangible pathology. Disease is caused 
by bacteria, or viruses, and is manifested by infection, or 
' tumors, or other symptoms that can readily be identified and 

tagged with language that even the most unsophisticated layman 
can understand. In short, a disease condition, to the layman, 
should be capable of being rather readily pinpointed. 
Yet, as this Court well knows, a "mental disease" or 

"abnormal condition of the mind” 1s among the most intangible 
and difficult to demonstrate concepts in the entire field of 
law. It is doubtful that any concept has occupied more of 
- this Court's time during the past 15 years. and there is 
evidence, from reading the reports of the many cases that 
have reached this Court during the past 15 years, that juries 


in fact do not understand the concept. 


Amicus therefore urges that “mental disability" re- 


place “mental disease," and that "abnormal condition of the 
mind" be stricken from the Durham-McDonald formulation in order 
to avoid misleading the jury into a fruitless search for ome 
type of tangible disease condition that can never be found. 
“Mental disability or defect" can simply be definea to exist 
where there is a substantial effect on the defendant 's mental 


*/ Amicus also urges that use of the absolete term "insanity" 
Be totally banned withinthe presence of the jury, in view of 
its obviously prejudicial effect upon laymen. 


IG 


or emotional processes and a substantial impairment of the 


alters the basic test. The concept of "abnormal condition of 
the mind” is, indeed, redundant, since it must necessarily 
exist whenever there is a substantial effect on the defendant's 

- mental or emotional processes and a substantial impairment of 
behavior controls. 

Amicus would also urge that, at the same time, the 
trial courts be instructed to advise the jury on the intangible 
and uncertain nature of mental disabilities. While this is 
implied in the Court's repeated statements about the broad 


scope of the evidence to be considered in mental illness cases, 


Amicus believes that the evident jury confusion in these cases 
* 


warrants even further emphasis on this point. 


\ 


B. The Role Of The Jury. 


This Court's opinions have again and again emphasized 
that all possibly pertinent evidence is clearly admissible at 
a trial on the issue of mental disability and criminal respons- 
ibility: 


"It is the explanation of the abnormality, 
not its name, that is important. * * * All 
juries will be impressed by lucid explanations 
of the forces, drives and compulsions which 
affect the controls of an abnormal personality 
which has become separated from reality." 
Burger, J., concurring in Blocker v. United 


States, 110 U.S. App. D.C. 41, 52, 2 ° 


*/ Because of the critical importance of the jury instruction, 
Amicus urges the Court to adopt a model instruction along the 
lines set out in Appendix A. 


a 


"Our purpose now is to make it very clear that 


neither the court nor the jury is b 
hoc definitions or conclusions as t 


perts state is a disease or defect.) 
the jury would consider testimony c 
the development, adaptation and fun 
these processes and controls. 
question of 
or defect 
t, obviously 


"We emphasize that, since the 


whether the defendant has a disease 


is ultimately for the triers of fac 


ound by ad 
Oo what ex- 
* * * Thus 
oncerning 
ctioning of 


its resolution cannot be controlled 
opinion. The jury must determine f 
from all the testimony, lay and exp 
the nature and degree of the disabi 
ficient to establish a mental disea' 
McDonald v. United States, 

2F. 5 (1 


D.C. 120, 124, 


| by expert 
or itself, 
ert, whether 
lity are suf- 
Se or defect 
114 U.S. App. 
962). 


| 
"This mental condition may be shown by observa- 


tion and opinions of lay witnesses 

it does not depend upon psychiatric 
medical classifications and terms, 

testimony of an expert giving a dia 
' mental disease or defect, in those 

raise the issue for jury determinat 
‘testimony describing Significantly 

normal conduct also could be suffic 
the issue. * * * 


* * * 


“We have gone to great effort 


bility as one of fact for the jury 
clear that the expert's label is re 
portant but that his description an 
of capacity to control behavior are 
have frequently urged that the tria 


or experts; 
| labels, or 
although 
gnosis of a 
terms, would 
ion. Lay 
izarre, ab- 
tent to raise 


in our McDonald 
holding to restore the issue of criminal responsi- 


and to make it 
latively unim- _ 
da explanation 
leritical. We 
3 counsel and 


their expert witnesses should seek to avoid being 
content with mere expert conclusions and should 


emphasize the reasons, the factors, 
and the medical reasoning which led 
Sions so that from the experts the 
psychological profile of the accus 
. Simply a collection of psychiatric 
technical jargon." Heard v. United 
U.S. App. D.C. 37, 30, 346 F. 


>| 


‘the symptoms, 
to the conclu- 
ury will have 

| and not 
Yabels and 
States, 121 
(1964) 
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"We recognized that there may be many reasons 
why a person's ability to control is impaired. 
His mental or emotional processes may have been 
adversely affected by his genetic structure, 
his physical condition, his family, educational 
or cultural backgrounds. Thus we called upon 
the jury to ‘consider testimony concerning the 
development, adaptation and functioning of 
these processes and controls. ! 


"In insanity cases today, the jury must be 
prepared to hear evidence concerning diverse 
aspects of defendant's life and then to make 
difficult judgments regarding the impairment 
of behavioral processes and controls. 


* * * 


"A proper adjudication requires that the jury 

be fully informed about the defendant's mental 
and emotional processes and, insofar as it 
affects these processes, his social situation. 
Of course, we cannot hope to obtain all the 
relevant information about a defendant; We can- 
not explore in full the effects of his genetic 

’ structure, his family relationships, his upbring- 
ing in slum or suburb. But within the limits 
‘imposed by the courtroom context and the level 
of scientific knowledge we should provide the 
jury with as much of this information as is 
reasonably available." Washington v. United 
States, 129 U.S. ey: D.C. 29, 31, 38, 390 F.2d 


WE, The, 453° (196 


"We have emphasized time and again that "in view 
of the complicated nature of the decision to be 
made -- intertwining moral, iegal, and medical 
judgments --' the insanity defense is peculiarly 
apt for resolution by the jury." Adams v. United 
States, 134 U.S. App. D.C. 137, 142, 4I3 F. 5 
969), giting King v. United States, 125 U.S. 
App. D.C. 318, 324, F.2d 383, 300 (1967). 


Amicus believes that such ready accessability to the 
jury is the touchstone of the fair administration of justice 


in mental disability cases. Amicus therefore urges that the 
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very broad range of possibly relevant evidence contemplated 
to be admissible at trial, for evaluation by the jury, again 
be emphasized. 


C. The Causality Requirement. 


The "causality" definition laid down in Carter -- 


that the accused would not have committed the act but for the 
mental disease -- is more stringent than the ALT formulation 
that the defendant is not criminally responsible if "he lacks 
substantial capacity either to appreciate the eriminality 
{wrongfulness] of his conduct or to conform his conduct to 
the requirements of law." Perhaps even more troublesome, 
Carter can reasonably -- although erroneously = be interpreted 
to mean that the accused must be found guilty unless there was 
~ conceivable possibility that he would have committed the 
act if he had not suffered from a mental disability. This 
would not mean just that absolute causality must) be established, 
but also that it must be proved that all behavior control was 
destroyed. Carter could thus be interpreted and applied as a 
return to the "madman" theory of mental disability -- that 
total impairment of behavior controls is necessary, not just 
substantial impairment -- thus severely undercutting or even 
destroying the Durham-McDonald formulation. 

Amicus believes that the concept of "causality" is 


as elusive as the concepts of "mental disease," "substantially 
| 
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affects mental or emotional processes," and "substantially 
impairs behavior controls." As this Court has repeatedly 
recognized, none of these concepts is susceptible of quanti- 
tative analysis, and the trier of fact must therefore be 
permitted a wide latitude for its decisions, bounded only by 

- an enunciation of general principles. Amicus believes that 
the Carter definition of "product" is far too constricting, 
if the jury is truly to be free to make the intertwining 


“moral, legal and medical jud ents" that this Court expects 
- sms 


of it. 


Amicus would therefore urge that Carter be clarified, 
———-xkre<xrKrKrooo oa 


and thet "product “be defined to mean that there is“4 substan- 
al — —EE 


eens 


(tel connection betieen the mental disabsisty and the type of 

\\eonduct“involvea in the alleged offense._‘This clarification, 
together with the Durham-McDonald formulation, would then 
leave the jury free to consider both the degree of the impair- 
ment of mental processes and behavior controls and the extent 
of the relationship between this impairment and the conduct 
charged, in arriving at its ultimate judgment on criminal re- 
sponsibility. 

Amicus does not believe, however, that the require- 
ment of causality should be entirely eliminated. The mentally 
disabled unquestionably should not be held criminally respons-~ 
ible for action) that 4s connected to their disability in a 
substantial way, but they should be held criminally responsible 
*/ Because of the critical importance of the jury instruction, 


Amicus urges the Court to adopt a model instruction along the 
lines set out in Appendix A. 


3S 


for action that is not related to that disability. Causality 


becomes even more important with respect to non-mental dis- 
abilities that negate criminal responsibility. "Amicus there- 
fore suggests that the requirement of causality be retained, 


but revised as outlined above. 


D. The Testimony Of Psychiatric Witnesses. 


Amicus believes that, if this clarification ze made, 
nn tetnenetteenrens repentant wane, eee 


rule -- that a psychiatric witness may testify factually about 
ene nature of the defendant's mental disability and its rela- 
tion to the illegal act charged, but may not express his con- 
clusion with respect to causality -- may be sufficiently blunted 


Sern 


co obviate retention of that rule. That rule is undoubtedly 
pe NS 


mee even now, since the views of the witnesses on causal- 


ity would seem invariably to shine through their testimony. 
The rule also insults the witnesses and requires stilted testi- 


| 
mony. The trier of fact should have available the full and 


~~ 


frank opinion of psychiatric witnesses, without artificial 
limitations of this type. Amicus therefore prefers that Such 
SEEESSCS be free to express their opinions, ieee the 
problem at Which Wash: on was directed be hand? ed as Sas 


ah lta 


“above -- by clarifying the objective of the inquiry and broad- 


ening it to elicit testimony on the nature of the connection 


between the mental disability and the act that is charged. 


a 
| 
| 


on Formulation Governing The 
ility Of Persons Dependent 


spons) 
Alcohol, Hepoin, And Other Drugs. 
a 


Heroin, alcohok; and a number of other drugs poaace 
— * 


eee ee Ee some cases physiological, dependence. 


Some of these drugs are available legally, with or without a 
physician's prescription, and some are not available legally. 
The criminal responsibility of persons dependent upon these 
drugs, for simple possession or use, or illegal activity they. 
produce, has been before this Court on several occasions in 
the past ten years. 

In these cases, the Court has been asked to apply 
Durham-McDonald to heroin dependent persons charged with violat- 
ing the Federal narcotics statutes. This Court has now developed 
the following rules. First, heroin dependence, standing by 
itself, is not "some evidence" of a mental disease or defect 
sufficient to submit ie FERS criminal responsibility to 
the jury under Durham-McDonald. = Second, if the defendant 


can show some evidence of mental disability in addition to (and 


*/ The term "drug dependence" has replaced "addiction," and 
*alcoholism," and encompasses alcohol dependence (alcoholism). 
World Health Organization, Evaluation Of Dependence-Producin 

WHO Tech. Rep. Series No. 3 Wor ea r= 
ganization Expert Committee On Addiction-Producing Drugs, 
teenth Report, WHO Tech. Rep. Series No. 273 at 9, 13 (1960}— 
World Heaith Organization Expert Committee On Alcohol, First 
‘Report, WHO Tech. Rep. Series No. 84 at 9-11 (1954). 


**#/ Heard v. United States, 121 U.S. App. D.C. 37, 38, 348 F.2d 
H3, FE (I96h) Shee, 
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perhaps as a result of) heroin dependence, the issue of criminal 
responsibility is properly put to the jury under Durham-MeDonald.— 
Amicus agrees with the Court's position on these mat- 
ters. Heroin dependence is not necessarily a form of mental 
illness. Similarly, alcohol dependence is not necessarily a 
form of mental tiiness, and is not properly encompassed within 
Sree ee A drug dependent person may or may not also 
be mentally disabled. The focus under Durham-McDonald should 
remain on mental disability, and should not be concerned with 
other medical or non-medical disabilities. These other disa- 
bilities are better handled under the general principles govern- 
ing criminal incapacity, or in any event within newly developed 
formulations more closely adapted to their specific facts and 


problems. | 


It was for this reason that Amicus argued in Easter 
v. District of Columbia, 124 U.S. App. D.C. 33, 361 F.2a 50 


eT ‘ 
(1966), that alcohol dependence should be recognized as a dis- 


abling condition entirely se te fro 
ghould not be forced into the ill-fitting Durham-McDonald mold. 


This Court agreed with that position: 


*/ Green v. United States, 127 U.S. App. D.C. 272, 274 
202 


» 383 

F.2d ‘ » cert. denied, 390 U.S. 961 (1968); Horton 
v. United States, 115 U.S. App. D.c. 184, 186, 317 F.2a 555, 
597 (1903). | 
“#/ Easter v. 
“¥. 2a > 

n.8 (2d Cir. 1 : 

(E.D. Pa. 1949 Olumbi 


Sess. Crim. No. - apr » 1967), reprinted in 113 
Cong. Rec. 12793 (May 16, 1967). 
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| "The Act of 1947 does not state that 

a chronic alcoholic is suffering from a 

mental disease which causes the loss of 

control; the defense is not in terms of in- 

sanity. The condition is defined as a 

‘sickness,’ and Congress did not find it 

necessary to specify whether it is mental, 

physical or a combination of both. Whatever 

its etiological intricacies it is deemed a 

sickness which is accompanied with loss of 

power to control the use of alcoholic bever- 

ages." 124 U.S. App. D.C. at 35, 361 F.2d 

at 52. 
This Court held that, under common law principles of criminal 
responsibility, a homeless alcoholic could not be punished for 
his public intoxication. 

In spite of this precedent and Judge Burger's invita- 
tion in Hutcherson v. United States, 120 U.S. App. D.C. 274, 
280, 345 F.2d 964, 970, cert. denied, 382 U.S. 894 (1965), to 
present the issue in common law incapacity terms, and perhaps 
because of the failure of defense counsel properly to raise 
the issue, dependence upon drugs other than alcohol -- in par- 
ticular, heroin -- continued after Easter to be improperly 
considered under Durham-McDonald, rather than as a separate 
4ssue of common law criminal responsibility, until the recent 
decision in Watson v. United States, No. 21,180 (D.C. Cir. 
July 15, 1970). Although the issue was not squarely decided 


in that case,’ the Court indicated its recognition that heroin 
LLL LLEE LL LALL ALLEL LSE LT Ae ent AEE LOO 


dependence, like alcohol dependence, must properly be analyzed 


4n terms of the broad principles of common law criminal re- 
aaac cc ceeeeeenennnennennnnnest tt itt te emmeeattl 


sponsibility rather than the narrower category of mental iliness. 


Ee eemmmnnmnmnnmmenneemnenmemenenmnemumllll 
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Since then, Judges in the Superior) Court and the 


United States District Court have dismissed charges of pos- 
session of illegal drugs by drug dependent persons on this 
ground. In one case, the indictment was dismissed on the 
basis of uncontroverted proof of drug Sepeiince in 
another, the court held a full trial, sitting as the trier of 
fact, on the issue of criminal capacity, after concluding ree 
". + + one who is in this status, fee 
unable to resist the compulsive urge to 
take narcotic drugs, would lack thd 
requisite mens rea to be responsible 
criminally for simple non-trafficking pos- 
session of a narcotic drug for his own use.” 
After an examination of the evidence in the case, the defense 
was found not to be sustained as a factual matter. Ina Ray 
case the court dismissed the charges in the midst of the trici” 
"and in another the jury was instructed that it must find the 
defendant was addicted, and therefore innocent, unless it coun 
she was selling narcotics, and the jury found her innocent 
This Court, in both Easter and watson, considered 
the alternative ground of the Cruel and Unusual Punishment 
Clause of the Eighth Amendment to the United States Constitu- 
tion as a means of disposing of these issues. Amicus believes 


that it is unnecessary to pursue the constitutional issue in 


*/ United States v. Ashton, 317 F. Supp. 860 (D.D.c. 1970). 
**/ United States v. Lindsey, D.D.C. Crim. No. 2277-70 (January 


> ODE 


xex/ United States v. Allen, D.C. Super. Ct. Nos. 41333-70 & 
~21031I- ruary 10, 1971). 


###*/ United States v. Bowser, D.C. Super. Ct. No. 45504-70 
ebruary 24, ). 


296: 


handling these, matters. As shown by Easter, well-settled common 
law principles are sufficient. Although Amicus believes that 
the Eighth Amendment would also support a holding that a drug 
dependent person may not be held criminally responsible for 
possession and use of the drug, or for the acts such dependence 
’ produces, it seems unnecessary for the Court to go beyond the 
common law principles at this time. 

One issue that necessarily arises is whether, under 


only possession and use of the drug, or also other illegal 
ee 


activity that it produces. In the Easter case, Amicus argued 


on AEN EO 


= —_——— 
both in ita brief and in oral argument that, as with mental 


illness, alcohol dependence should excuse whatever conduct it 
causes. Clearly, this includes the public intoxication of 

a homeless alcohol dependent person -- the situation involved 
in Easter. Just as clearly, it also includes the heroin de- 
pendent person's possession of heroin and the implements of 
using it, and his presence in a so-called "illegal establish- 
ment" where heroin is used. (Indeed, the heroin dependent 
So See 


person is virtually a walking "illegal establishment" by him- 
self.) But Amicus believes that this principle extends 


ec 
further, and also excuses whatever other illegal activity is 
Ses 


charged, if the necessary connection (discussed above) is 
ee a 


shown. 


Te 


Since 1966, alcohol dependence has been regarded in 


the District of Columbia courts as a defense to any charge of 
illegal activity where the necessary connection is shown. This 
has not resulted in a wave of harmful alcoholics flocking to . 
the District of Columbia to terrorize the community with crime, 
‘and then to set up the defense of alcohol dependence. The 
defense has actually been used rather infrequently, and in 

the only two mero cases on the subject the| facts did not 
support the ees As a matter of legal principle, however, 
it is now clear that the defense does indeed exist, as it 
properly should under the common law. | 

Amicus believes that the same situation will develop 
with respect to other forms of drug dependence, as a result of 
‘the Watson decision. Not all illegal activity by a drug de- 
pendent person should be excused, because the requisite con-— 
nection will not always be shown. Where it is shown, however, 
conduct should be found not to be criminal in nature. 

This does not mean that dangerous drug dependent 
persons should be indiscriminately set free cone upon the 
community. Where a person dependent upon alcohol, heroin, or 
any other drug, is found not guilty of criminal charges because 


of his dependence, civil commitment for appropriate treatment 


*/ Salzman Vv. patted ae 131 = ~ APD - Dac. 393, 405 F.2a 
Sess. Crim. 26,715 > reprinted in 113 
Cong. Rec. 12793 (May 16, 1967). 
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is available if he represents a danger to the safety of the 
community. There is presently statutory law in the District 


of Columbia that permits civil commitment under these circum- 
= 


stances, and new ae is being considered to improve 
ue 


these procedures. Thus, it is not a question whether the 
community should be protected from dangerous persons. It is 
ane 


simply a y & question whethe nt should be branded a 


criminal and incarcerated in jail, or handled under medical 
ese aenenttrreentereny oy — 


and rehabilitative procedures that are more likely to return 


him to the ‘community a372~preduetivecttizeny Bae 
oer ———— Ep earn ees 


Amicus believes that it is unnecessary to broaden 
Durham-McDonald to incorporate non-mental disabilities like 
dependence on heroin, alcohol, and other drugs. As long as 
this Court recognizes these other disabilities as separate 
applications, of the broad defense of criminal incapacity, as 
it has in the past, Amicus believes that it is quite sufficient 
to let the law develop as it has up to now. Amicus would 
\therefore Suggest that the Easter-Watson formulation be re- 
tained and refined on a case-by-case basis, rather than com- 


bining it with Durham-McDonald. 


#/ 24 D.C. Code ch. 5 & ch. 6; 18 U.S.C. ch. 314; 28 U.S.C. 
Ch. 175; 42 U.S.C. ch. 6A, subch. II, pt. E. 


he E.g-, S. 3071, 91st Cong., 1st Sess. (1969); "Crime in 


ational Capital," Hearings Before the Committee on the 
See of Columbia, United States Senate, Sist Cong., 1st 
and 2d Sess., ons. SO7T; Part II (1970). 
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CONCLUSION | 
Amicus believes that the development of the common 
law of criminal responsibility in this jurisdiction has been 
sound and in keeping with the orderly progression of the law. 
Further refinement and extension of these principles can be 


expected to continue to contribute to the wise administration 


of justice in the District of Columbia in the future. 


Respectfully submitted, 


Covington & Burling 
888 Sixteenth Street, N.W. 
Washington, D.C. 20006 


Attorney for Amicus Curiae 
Of Counsel: | 


James H. Heller 

Ralph J. Temple 

American Civil Liberties Union 
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1424 Sixteenth Street, N.W. 

Washington, D.C. 20036 
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APPENDIX A 
PROPOSED JURY INSTRUCTION ON MENTAL DISABILITY 


In this case the defendant relies on the defense of 
mental disability. You are instructed that, although the 
mental capacity of an accused is presumed to be normal, if 
his unlawful act was the product of mental disability he is 
not criminally responsible for the criminal act and should be 
found not guilty by reason of that disability. 

The term "mental disability" has a special meaning 
in law. It exists where there is a substantial effect on the 
defendant's mental or emotional processes and a substantial 
impairment ori weakening of his behavior controls. You should 
remember this definition because whether or not the defendant 
had a mental disability is for you to decide. The diagnostic 
terms used by the psychiatrists are nothing but medical labels, 
and are relatively unimportant. What is important is the 
psychiatrist's description of the defendant's mental and 
emotional processes, and his behavior controls, at or near 
the time of the alleged crimes. 

You are instructed to consider the defendant's emo- 
tional processes as well as his mental functioning. A sub- 


stantial impairment of either is sufficient to show a mental 


disability. This may take the form of an uncontrollable or 
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irresist ble impulse, or may be the result of a more deep- 
seated problem with a long history. Neither the cause of a 
disability nor the length of its history are important. 

You are further instructed that a mental disability 
is often difficult to diagnose, and that it is not a2 condition 
" that has tangible symptoms that can easily be seen like physi- 
cal disabilities. Mental disabilities can manifest themselves 
in very subtle ways in the person's daily life. It is there- 
fore important that you give close consideration to the 
descriptions of the defendant's background, development, 
adaptation, and functioning. | 

You should ask yourself the following questions. 
First, was there a substantial effect on the defendant 's 
- mental or emotional processes? Second, if there was a sub- 
stantial effect omiene defendant's mental or emotional pro- 
cesses, was his behavior also substantially impaired or 
weakened? If you answer both questions "yes," you must find 
that defendant had a mental disability. : 

If you do find that there was a mental disability, 
you should then consider the nature of the connection between 
the crime charged and that disability. The defendant would 
not be criminally responsible for his conduct it there is a 
substantial connection between the disability and the type 
of conduct involved in the alleged offense. You may ask 
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yourselves this question: did the disability make a signifi- 
cant difference between doing and not doing the act? In other 
words, can you reasonably infer that the disability was a 
Significant factor in the defendant's conduct? If you can, 
you should conclude that the act was a product of the dis- 

- ability. 

You are instructed that the opinions of the psychia- 
trists on the extent of the connection between the disability 
and the act are not controlling. It is up to you to decide 
whether there was or was not a substantial connection. 

in evaluating the testimony of the psychiatrists, 


you should consider the qualifications of the expert witnesses, 


the amounts of time they have spent examining the defendant, 


whether their descriptions of the defendant's personality 
structure and its relation to the crimes charged provide a 
logical basis for their conclusions, and how well their 
testimony stood up under cross-examination. Above all, remem- 
ber that it is not the conclusions of the psychiatrists that 
are important. The real importance of psychiatric testimony 
is in helping you to decide whether, by reason of mental dis- 
ability, the defendant's mental or emotional processes and 
his ability to control his behavior were substantially af- 
fected on the dates in question, and whether there was a sub- 
Stantial connection between this impairment and the crime 


alleged. 
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ARCHIE W. BRAWNER, 
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BRIEF OF THE AMERICAN PSYCHOLOGICAL 
ASSOCIATION, AMICUS CURIAE _ 


INTRODUCTION 


Pursuant to the Court's letter of February 5, 1971, 


as modified by the Court's Order of April 26, 1971, 


extending until May 10, 1971, the time in which its Brief 
might be filed, the American Psychological Association 
submits this brief as Amicus Curiae. : 

In order to focus its attention upon those issues 
most directly relevant to its knowledge ast 
Amicus will limit its comments to two of the questions 


posed by the Court's letter: Question 6, related to the 


Oi 


necessity of a medical model for the test of criminal 


responsibility and Question 7, related to the admissi- 
bility of psychological tests and appropriate procedures 
by which the test results can be put in proper perspective. 
I. THE “MEDICAL MODEL" FOR A 
TEST OF CRIMINAL RESPONSIBILITY 
SHOULD ‘BE ABANDONED. 
Paragraph Six of the Court's letter to the Amici 
posed two questions as follows: 
"6. If a defendant's behavior con- 
trols are impaired, should a test of 
criminal responsibility distinguish be- 
tween physiological, emotional, social, 
and cultural sources of the impairment? 
See Transcript pp. 409-11, 477-79. Is 
it appropriate to tie a test of criminal 
responsibility to the medical model of 
mental illness? See United States v. 
Eichberg, supra, slip opinion at 13-15." 
The American Psychological Association would 
answer both questions strongly in the negative. If a 
defendant is unable to control his conduct, there is no 
justification in science or morality to distinguish be- 


tween physiological (or "medical") causes for the con- 


dition and social or emotional causes. 


esi 


Furthermore, Amicus would contend that by rely- 


ing on psychiatric testimony to establish a basis for 
a judgment of insanity in those cases in which no or- 
ganic damage or physical disease is evident, the court 
| 
has in fact, been long relying upon non-medical, i.e., 
emotional, social, and cultural sources of impairment 
in its test for criminal responsibility. This we view 
to be highly appropriate and desirable as tong as the 


court realizes that such judgments are in no sense 


"medical." Clearly there is no reason to bring irrele- 
| 


vant elements into the judgment by binding courts and 
juries to any artificial and meaningless "medical 
model" of mental illness. 

In a series of historic and searching decisions 
beginning with Durham v. United States, through McDonald 
v. United States, Carter v. United States, Washington Vv. 


United States, Jenkins v. United States, and United 
1/ 
States v. Eichberg this Court, in the finest tradition 


i/ Durham v. United States, 94 U.S. App. D.C. 232, 239 
F.2d 52 (1956); McDonala@ v. United States, 114 U.S. App. 
D.C. 120, 312 F.2d 847 (1962); Washington v.' United 
States, 129 U.S. App. D.C. 29, 390 P.2a 444 (1967) ; 
Jenkins v. United States, 113 U.S. App. D.C. 300, 307 
F.2d 637 (1962); United States v. Eichberg, ___ U.S. 
App. D.C. __, F.2d (January 21, 1971). 
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of the common law, has questioned, shaped and molded 
the insanity defense in this jurisdiction in response 
to its own developing experience and increasing general 
knowledge concerning mental disorders and criminal re- 
sponsibility. From the start, the trend of these de- 
cisions has been to widen the range of permissible ex- 
pert testimony so that the jury might have before it 
“all information advanced by relevant scientific disci- 
eon considering the difficult issue of the 
criminal responsibility of persons deprived of normal 


“control of their behavior. 


In Durham, the Court introduced a test for insan- 


ity which precludes criminal responsibility if the de- 


fendant's criminal act "was the product of a mental 
disease or cere = By thereby rejecting the narrow 
“right-wrong" test of orev nen Court hoped to 
permit more useful and relevant testimony from expert 


psychiatrists and psychologists. 


2/ Durham v. United States, supra, 214 F.2d at 872. 
3/ Id., at 874. 


4/ 8 Eng. Rep. 718 (1843). 
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Eight years' experience under the Durham formula-— 
tion persuaded the Court that the tyranny of the "right- 
wrong" test had been replaced by the tyranny of psychia- 


tric experts, whose conclusory testimony as to the 


existence of “mental disease" and its connection to the 


crime alleged, in terms of essentially arbitrary medical 
5/ | 
categories, obscured the basic moral issues involved and 


threatened to deprive the jury of its proper function. 
&/ | 
In McDonald, therefore, the Court, en banc, fashioned a 


| 
legal definition of “mental disease or defect" intended 


to free the jury from medical labels and experts’ "ad 

7/ 
hoc definitions and conclusions" while preserving intact 
the language of the Durham formula. The Court essentially 


made the phrase "mental disease or defect" a term of art 


with but little "medical" content. As it stated: 


3/ In United States v. Eichberg, supra, Chief Judge 
Bazelon, concurring, noted the disturbing ease with 
which the “sociopathic personality disturbance" label 
was added to the list of mental illnesses by St. 
Elizabeths Hospital in 1957. Slip opinion, p. 13, n. 30. 


6/ McDonald v. United States, supra. | 


7/ Ia., 312 F.2d at 851. 


Gi 


“What psychiatrists may consider a 
‘mental disease or defect' for clinical 
purposes, where their concern is treat- 
ment, may or may not be the same as 
mental disease or defect for the jury's 
purpose in determining criminal respon- 
sibility. Consequently, for that pur- 
pose the jury should be told that a 
mental disease or defect includes any 
abnormal condition of the mind which 
substantially affects mental or emotional 
processes and substantially impairs 
behavior controls. Thus the jury would 
consider testimony concerning the devel- 
opment, adaption and functioning of these 
processes and controls."8/ 


9 
in Washington v. United States, the Court ex- 


plained that the McDonald definition was intended "to 


give mental illness a legal definition independent of 
10/ 
its medical meaning". The Court stated that: 


"We recognize that there may be many 
reasons why a person's ability to con- 
trol is impaired. His mental or emo- 
tional processes may have been adversely 
affected by his genetic structure, his 
physical condition, his family, his edu- 
‘cational or cultural backgrounds. Thus 


312 F.2d at 851. 
390 F.2d 444 (1967). 


Id, at 446. 
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we called upon the jury to "consider 
testimony concerning the development, 
adaptation and functioning of these 

processes and controls.'"11/ 


Despite the Court's efforts, the problem of con- 


tinuing reliance on medical labels by experts and juries 


has proved to be a persistent one. The magic of medical 
i 


categories and their technical jargon retains its consid- 


erable power to obscure both thought and the behavioral 

and biographical facts of the defendant's case. The 
12/ 

record in Washington is, of course, a noted example. 


Amicus suggests that the time has now arrived to 


discard the misleading "illness" terminology of Durham 


that now serves either to confuse the jury or to rein- 


| 
| 
force the jury's tendency to rely uncritically upon 


complicated-sounding medical labels. 
In medicine, the terms "illness" and | "disease" 

appropriately refer to undesirable changes of normal or- 

ganic bodily functioning that are objectively observable. 


In contrast, the term “mental illness" is generally 


Wi/__ia. 
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descriptive of certain patterns of behavior that are 


considered by the community to be greatly deviant from 
13/ 
its psychological, social or moral norms. 


Many psychiatrists have noted the values and 
judgments that are imbedded in psychiatric diagnoses. 
Lindemann,| for example, "wonder(s) how often a given 
psychiatric diagnosis is actually a social judgment 
reflecting the values and concepts of diagnosticians." 
(Lindemann, E. "Mental Health and Environment," in 
Duhl, L.J. (Ed.) The Urban Condition. New York: Basic 
Books, 1963.) In this same volume, Duhl points out that: 


"The concept of normality has become the 
criterion of mental health. But since 
the middle class is most often the source 
of what is considered 'normal' we are in 
peril of utilizing 'mental health' to 
perpetuate middle-class values." (Duhl, 
L.J, "The Changing Face of Mental Health," 
in The Urban Condition.) 


13/ Shah, Crime and Mental Illness: Some Problems in 

Defining and Labeling Deviant Behavior. 53 Mental Hygiene 
21 (1969); Becker, H.S., Outsiders: Studies in the Soci- 
ology of Deviance, New York, The Free Press, 1963; Clinard 


M. B., Sociology of Deviant Behavior, New York, Rinehart 


& Co., 1958. 
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Mental "diseases" are in other significant ways 


| 
different from physical diseases. Certainly mental dis- 


order is not merely the private misery of the individual; 


it often grows out of the breakdown of the normal human 


sources of social support and understanding, especially 
the family. It is not just an individual who has faltered; 


the social systems in which he is embedded ehrough family, 


| 
school, job or community, through religious affiliation, 
or through friendship, have failed to een him as an 
effective ee ! 
A major problem with the notion of “mental "ill- 
ness” is that it implies that the "illness" resides 
within the individual so affected and that it is a func- 
tion largely of his psychopathology. Bomewers in the 
definition of deviance, be it viewed as crime, delin- 
quency, or as mental illness, there are two essential 


elements: some deviant behavior upon which attention 


is being focused, and a social evaluation or judgment 
| 


14/ Smith and Hobbs, The Community and the Communit 
Mental Health Center, American Saratoga Association, 
Inc. (1966), p. 9. 
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passed upon that behavior. In other words, recognition 
of the "mental illness" does not depend entirely upon 
expert diagnosis, but also upon the social evaluation of 
specific deviant behavior. Thus, the phenomenon being 
addressed is quite clearly, not a property only of the 


offending individual, but of the interaction between the 


15/ 


individual and some social evaluation. 


In contrast to the fairly specific and objective 
criteria for determining physical disease, the criteria 
and norms used in defining mental disease are neither 
specific nor objective. Moreover, they are inseparable 
from the multitude of ethical and social considerations 
that are inherent in the labeling process. Not surpris- 
ingly, the definitions of "mental disease" tend to be 
complex, vague and remarkably circular. In fact, the term 
"mental disease" when used by psychiatrists is largely a 


metaphor which merely refers to the list of social ana 


15/ Tabler, M., Quay, H.C., Mark, H. & Nealey V., Disease 


Ideology and Mental Health Research. Social Problems, 1969 


16 349-357. Shah, S.A., Crime and Mental Illness: Some 


Problems in Defining and Labeling Deviant Behavior. Mental 


Hygiene, 1969, 53, 21-33. 
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psychological maladjustments given labels in the Diagnos- 
16/ 


tic and Statistical Manual of Mental Disorders at that 
17/ 


| 
specific point in time. 


The day is long past when the diagnosis, or treat- 


ment, of mental disorders are tasks that can, or should be, 


performed only by those with a medical degree. In Jenkins 
18/ 
v. United States, this Court held, en banc, that quali- 


fied psychologists are as competent to testify as to 

| 
diagnoses of mental disorders as are psychiatrists. The 
decision was simply a recognition of the incontestable 
fact that qualified psychologists provide competent diag- 


nosis and treatment for hundreds of thousands of mentally 


6 lo Lee - - 

16/ Diagnostic and Statistical Manual of Mental Disorders. 
Second Edition (DSM-II), American Psychiatric Assn., Wash., 
D.C. 1968. 


17/ Adams, H., 19 American Psychologist 191 (1954); 
Scheff, T.J. 23 Sociometry 436 (1963); Szasz, T.S., The 
th of Mental Iliness, New York, Noeber-Harper, 1961; 
Davidson, H.A., 115 American Journal of Psychiatry 411 

(Nov. 1961) 


18/307 F.2d 637 (1962). See also Washington v. United 
States, 390 F.2d 444, 451, n. 19 (1967); People v. 
Hawthorne, 293 Mich. 15, 19 N.W. 205 (1940). 
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disturbed, persons each year and are licensed to do so 
19/ 
by 44 states and the District of Columbia. 


It is distressing that the American Psychiatric 
Association continues to urge the Court in its Amicus 


Brief in this case, that psychiatrists, and only psychia- 
20/ 
trists, are competent to diagnose mental disorders. Its 


argument is a vivid example of the circularity and label- 
ing technique that the "medical model" imposes upon the 
jury. It is said that only doctors of medicine should 

be permitted to present a diagnosis concerning mental 


disease because mental disease is a "complicated scien- 
21/ 
tific medical and psychiatric problem." Further, it 


is argued, "criminal responsibility must be tied into a 


19/ Public Law 91-657; 84 Stat. 1955 (January 8, 1971). 
The states which have enacted licensing or certification 
statutes for psychologists are: Alabama, Alaska, Arizona, 
Arkansas, California, Colorado, Connecticut, Delaware, 
Florida, Georgia, Hawaii, Idaho, Illinois, Indiana, Kansas, 
Kentucky, Louisiana, Maine, Maryland, Michigan, Minnesota, 
Mississippi, Montana, Nebraska, Nevada, New Hampshire, 

New Jersey, New Mexico, New York, North Carolina, North 
Dakota, Oklahoma, Oregon, Rhode Island, South Carolina, 
Tennessee, Texas, Utah, Virginia, Washington, West Virginia, 
Wisconsin and Wyoming. 


20/ Brief of American Psychiatric Association, Amicus 
Curiae, pp. 20-22. 


21/ Id., p. 20. 
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medical model . . . so long as. . -medical categories 


are to be used as the basis for determining the criminal 
22/ 
responsibility of citizens". In other words, the 


medical model must continue to be used because the medi- 
| 


cal model has been used in the past. 


Amicus believes that. this Court in fact has already 


abandoned the substance of the medical model in its 


decision in McDonald. It should now make it clear to the 


jury that the issues to be faced are not to be answered 
| 


by refuge in medical labels or the misleading and inade- 


° | 
quate terminology of "disease". 


Amicus joins in the suggestion of the American 
Civil Liberties Union Fund of the National Capital Area, 
stated in its own Amicus Brief in this case, that the 
Durham-McDonald formulation be modified in the follow- 
ing respects: 3 
(a) that "mental disability" replace 
‘mental disease'"; 
(b) that “abnormal condition of the mind" 


be stricken from the McDonald formulation; and 


227° *Id., p. 19. 


sf = 


(c) that ""mental disability or defect' 
be defined to exist where there is a substantial 
effect on the defendant's mental or emotional 
processes and a substantial Sener of the 
23/ 


defendant's behavior controls." 


In addition, Amicus joins the ACLU in urging the 


adoption of a model jury instruction along the lines of 
24/ : 
that suggested in its Brief. Amicus would only suggest 


that wherever the instruction refers to "psychiatrists", 
the phrase "or psychologists" be added to reflect the 


law and practice in this jurisdiction. 


II. PSYCHOLOGICAL TESTS 
Paragraph Seven of the Court's letter to amici 
reads as follows: 
"7. Should the results of psycholog- 


ical tests such as the Rorschach Test 
be admissible in evidence? If so, 


23/ Brief For the American Civil Liberties Union Fund 
of the National Capital Area as Amicus Curiae, pp. 15-16. 


24/ Id., at pp. la-3a. 
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what kind of testimony is necessary or 
appropriate in order to put the test 
results in proper perspective? See, 
Transcript pp. 318-329, 342-350, | 413- 
452." 


The remainder of this brief is directed to the 


* two questions raised by the Court in Paragraph Seven. 
| 


A. Psychological Tests ‘Play An Important | 
Role In The Overall Process Of Assessing 
A Defendant's Mental Condition; Test | 
Results Should Be Admissible Unless It | 
Is Established That A Given Test Does Not 
Aid In The Assessment Of Mental Condition. 


1. Introduction 


In Jenkins v. United States, 133 U.S. App. D.C. 
300, 307 F.2d 637 (1962), this Court, en banc, held that 


a properly qualified psychologist was competent to render 


an expert opinion concerning the existence of a mental 


disease or defect and the relationship of that mental 
| 
condition to the crime. As the Court's opinion discloses, 


| 
the psychologists whose testimony had been erroneously ex= 


cluded had relied, in part, upon the results of the 
a 25/ 
psychological tests which they had administered. 


25/ The Court stated (113 U.S. App. D.c. at 306, 307 
F.2d at 643): 


[Footnote continued on next page] 
| 
| 
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In our brief in Jenkins, we stated: 


"Infallibility is not claimed for 

any psychological test, and no pro- 
fessional psychologist would assert 
‘that he could reach a valid diagnosis 
on the basis of test results alone. 
However, the use of test results, 

in conjunction with a review of a 
person's history and evaluative 
interviews, can be extremely useful 

to the clinical psychologist in 
reaching informed opinions as to the 
nature and existence or non-existence 
of mental disease or defect in a given 
subject and as to the cause or relation- 
ship or lack thereof between such 
mental disease or defect and the sub- 
ject's overt behavior. . . ." Amicus 
Brief of The American Psychological 
Association. 


[Footnote continued from preceding page] 


"The first psychologist, Dr. Tirnauer, 
administered a battery of tests to appel- 
lant, studied his case history, and con- 
cluded he had been suffering from schizo- 
phrenia when he committed the crimes. In 
his opinion, the disease and the crimes were 
‘related.’ The second psychologist, Dr. 
Margaret Ives, had reviewed Dr. Tirnauer's 
test results, had seen appellant at a staff 
conference, and had administered part of a 
Szondi profile test. She stated that ap- 
pellant was suffering from schizophrenia 
and that his crimes were the product of 
the disease. The third psychologist, Dr. 
Levy, interpreted test results obtained by 
members of the District General staff in 
October 1959, and administered two addi- 
tional tests shortly before trial. He 
testified that defendant had been suffer- 
ing from schizophrenia on June 10, 1959, 
but could give no opinion concerning the 
relationship between the illness and the 
crimes." 


gin 


Now, as then, the American Psychological Associa-— 


tion does not claim infallibility for any psychological 
test. And, the Association is as unwilling today, as 
it was when Jenkins was decided to claim that a valid 
diagnosis can be based on test results alone. Indeed, 


we point to the extensive and continuing research ef- 


forts by psychologists to further improve and refine 


tests to improve their reliability and validity. 


Psychological tests, like all other assessment procedures 
for the study of mental, emotional, and behavioral func-— 
tioning, such as clinical interviews, are vulnerable to 
methodological criticisms about their less-than-absolute 


reliability and validity. 


Nevertheless, it must be borne in mind that psycho- 
logical tests were originally designed and conanee to be 
used as a means of avoiding some of the ase obvious and 
serious shortcomings of unstructured interviews. 

The intervening nine years since Jenkins have not 
revealed any basis for a retreat from the proposition 
that psychological tests have significant utility in 


[ 
assessing mental condition and its relation to a criminal 
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act and that the results of these tests should, there- 
fore, be admissible in a criminal proceeding where in- 
sanity is an issue. 

In this section we consider the question of 
admissibility of the results of psychological tests. We 
discuss the tests themselves, their proper role in the 
process by which mental condition is assessed, and the 
paucity of alternatives should test results be held in- 
admissible. In the following section, we consider steps 
which can be taken to place results of psychological tests 
in proper perspective. We there consider the role of 
direct examination, the bounds of cross-examination and 
summation, and the possibility of an instruction to the 
jury on this subject. 


26/ 
2. The Tests 


A test is simply a systematic procedure for com- 


paring the behavior of two or more persons. Cronbach, 


26/ The tests administered to appellant Brawner were: 
Wechsler Adult Intelligence Scale, Wechsler Memory Scale, 
Form 1, Color-Form Sorting Test, Bender-Gestalt, Rorschach, 
Thematic Apperception Test, and Projective Drawings. Sup- 
plemental Record, St. Elizabeths Hospital records, Report 
of Dr. Eugene C. Stammeyer, Psychological Summary, p. 1. 


=— Fo — 


L.J. Essentials of Psychological Testing. New York: 


Harper & Bros., 1960. Psychological tests attempt to 
obtain whole and systematic samples of certain types 
of verbal, perceptual, and motor behavior within the 
context of a standardized situation. ‘The ae ad- 
vantage of such tests is that Little, and in Many cases 
no, subjective selection is involved in securing the 
data or information about the subject. In ss 
then, a psychological test is an objective ae standard- 
| 
ized measure of a sample of behavior. Anastasi, Psychol- 
ogical Testing, MacMillan Co. (3@ Ed. 1968), 21. 

In order to understand the nature and purpose of 
psychological tests it is necessary to know | about the 
historical circumstances which led to the development 
of such assessment procedures. Thus, intelligence test- 
ing received its start when Alfred Binet, aRresch physi- 


cian, became interested in studying judgment, attention, 


and reasoning about 1890. Between the years of 1893 and 
| 


1911, Binet tried to find out just how "bright" and “dull” 


children differed. The stage was set for more systematic 


development of intelligence tests when, in 1904, Paris 
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school officials became concerned about their many non- 
learners and decided to remove the hopelessly feeble- 
minded to special schools. It was because school offi- 
Cials could not trust the very subjective and therefore 
unreliable, judgment of the teachers, that they asked 


Binet to produce a method for more reliably and accu- 


rately distinguishing the genuinely dull from other 


pupils. Cronbach, supra. 

It is very important, therefore, not to compare 
psychological tests to some absolute standard of per- 
fection, but rather to the more relevant and appropri- 
ate standard of what is currently possible with the 
other assessment procedures at hand. Furthermore, the 
study of the admitted shortcomings of psychological 
tests should not be separated from similar study of all 
other available assessment procedures, e.g., clinical 
interviews, study of life history information and 
reports, and direct observations. 

As noted earlier, tests are merely systematic 
and standardized ways of eliciting information from 


the subject. If the test items are administered in 


2b 


a standard (uniform) way, then it is possible to com- 


pare one subject with another, or with some larger 
group, to determine the way they might have responded 
differently to the test items. If the tests are ad- 
ministered to large samples of people, it is then pos- 
sible to build up norms for the particular test and to 
compare a particular subject's behavior with that of a 
known group. Such comparisons yield a measure of the 
individual's relative standing compared to some refer- 
ence (normative) group. Through the availability of 
standardized norms, the test results of a particular 
individual can more precisely, objectively.| and con- 
sistently be compared with a reference eee: than could 
be done, for example, when the examiner is simply using 
his own clinical experience as the basis for such com- 


parisons. F 
| 


Psychological tests fall into two major categories. 
The first category consists of tests which measure various 
abilities and capacities of the individual by asking him 
| 


to answer questions which can be scored as correct or 


‘ | 
incorrect. Perhaps the best known of these’ are 
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“intelligence tests", tests which Dr. Anastasi terms 


measurements of "general intellectual development". 
Anastasi, Psychological Testing, MacMillan Co. (3d ed. 
1968) 188. Examples are the Stanford-Binet and the 
Wechsler Adult Intelligence Scale (WAIS) . 

The WAIS, which was administered to appellant, 
consists of eleven subtests which measure both verbal 
and performance capabilities. In addition to measuring 
intellectual capacity, the Wechsler scales have been 
used extensively as instruments which aid the diagnosis 
of pathological mental conditions. For example, much 
research and clinical work has been done in establish- 
ing a relationship between certain forms of pathology 
and wide variations in score between various Wechsler 
subtests. Similarly, many psychologists hold the view 
that subtest scores which fall into certain character- 
istic patterns may indicate particular clinical syn- 
dromes. See, Anastasi, supra, pp. 296-297, and autho- 
rities there cited. As emphasized below, however, no 
one test should be used as the basis for judgments as 


to pathology and any conclusions concerning mental 
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condition which are derived from a Consideration of the 
interrelationships between scores on Wechsler subtests 
should be viewed as "tentative and requir [ing] further 
verification". Id., at 301. : 
| 

The second major category of psychological tests 
are the so-called personality tests. these tests are 
designed to measure emotional, motivational, and inter- 
personal characteristics of the individual, as distin- 
guished from his abilities. Here, of oo. there are 
no right or wrong answers. Rather, answers are compared 
with those of defined groups of people who have exhibited 
certain personality or emotional Cher ater 

There are two different types of personality tests. 
First, there are what has been termed Seer repont in- 
ventories", Anastasi, supra, p. 437, which are designed 
to obtain information about an individual by having him 
select answers which he feels are descriptive of his 
attitude or behavior. One of the more widely known tests 


of this type is the Minnesota Multiphasic Personality 


Inventory (MMPI), which consists of 550 affirmative 


Statements to which the individual supplies an answer, 
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"True", "False", or "Cannot Say", depending upon the 


answer which most accurately reflects his reaction to 
the statement. 

In essence, self-inventories, such as MMPI, are 
like highly structured interviews in which the subject 
is asked to describe himself in reference to specific 
questions -- rather than very globally. Since each 
question has been carefully selected from a large pool 
of items on the basis of its demonstrated ability to 
distinguish among individuals with and without certain 
characteristics, and since the scoring of such inven- 
tories is completely objective, the results of such 
an assessment are generally more reliable and scien- 
tific as compared to unstructured clinical interviews. 
Of course,| the examiner is free to question the subject 
further in, regard to responses to specific items and 
to otherwise obtain more details of the particular in- 
dividual being tested. 

The second type of personality assessment instru- 
ments are known as projective tests. These tests less 


frequently yield single scores, have elaborate or 


— 250 


comprehensive norms, or reflect behavior that can be 
directly and easily generalized to other situations. 


They often evoke complex behavior in the subject which 


is interpreted by the psychologist in terms of some 


norms, many laboratory studies and validation studies, 


his past experience concerning the behavior of other 


individuals on the tests, his knowledge of psycho- 
| 
pathological states, and his knowledge of the relation- 


ship of perceptual/cognitive behavior to personality. 


Tests are called "projective" when they present 


the subject with complex materials or complex instruc- 


tions which are ambiguous and have few guidelines. The 
idea is to present tasks to the subject which do not 
have right or wrong answers or ways of doing them. The 
ambiguity of the task makes it difficult for the sub- 
ject to fall back on well learned, commonly shared ways 
of solving the task. The intention is to get the sub- 
| 

ject to respond with his own style, his own way of 
adapting and thinking, his own way of organizing the 


task. 
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The theory which underlies tests of this type is 
that, without being conscious of it, the examinee will 
"project" into his responses his desires, fears,-con- 
flicts, etc., and the manner in which he deals with 


them. The chief advantage of such tests is that they 


make it possible to gain insight into aspects of an in- 


dividual's personality which he might suppress consci- 
ously because he considered them to be unattractive or 
undesirable or which he might repress unconsciously be- 
cause they were too painful to face up to. 

The Rorschach Test, the Thematic Apperception 
Test (TAT), and the Draw-A-Person Test, all of which 
were administered to appellant Brawner, are among the 


most widely used of the projective tests. Silber, 


Clinical Psychology -- Its Role & Methods, published in 
Readings In Law & Psychiatry, ed. by Allen, Ferster & 


Rubin (Johns Hopkins Press, 1968) 88. 
In the Rorschach Test, the examinee is asked to 


view 10 bilaterally symmetrical inkblots and to state 


=e Of 
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what the blot represents. The Thematic Apperception 


Test (TAT), which was also administered to appellant 
Brawner, consists of 19 pictures which may vary in 
context and clarity and one blank card. the examinee 
is asked to make up a story concerning each picture. 
He is asked to tell what happened in the past, what is 
happening at present, what will happen in |the future 
and what the people involved are thinking and feeling. 


The picture stimuli are more highly structured than the 


Rorschach inkblots and require more complex verbal 


responses. Like the Rorschach however, there are no 


“correct" answers and the purpose is to encourage the 


| 
a | 
27/ "Besides keeping a verbatim record 
of the responses to each card, the 
examiner notes time of responses, 
position or positions in which cards 
are held, spontaneous remarks, emo- 
tional expressions, and other in- 
cidental behavior of the examinee 
during the test session. Following 
the presentation of all 10 cards, the 
examiner questions the individual 
systematically regarding the parts and 
aspects of each blot to SS the 
associations were given." Anastasi, 


supra, p. 496. 


- 28 - 


examinee to reveal the dimensions of his personality 
through the story he makes up. 

A final example of a projective test is the 
Machover Draw-A-Person Test (DAP). Here, the examinee 
is asked to draw a person, the theory being that the 
drawing will be at least as much a projection of the 
examinee's personality and how be perceives himself and 
other persons as it will be a reflection of his artistic 
ability. After the first figure is completed, the 
examinee is asked to draw a person of the opposite sex. 
The examinee is then asked to construct a story about 
the people he has drawn. Finally, a series of questions 
are asked concerning the figures drawn. Based on clini- 
cal research and empirical findings, numerous hypotheses 


have been formulated as to the relationships between 


various mental conditions and the size and placement of 


the figures drawn, emphasis of various portions of the 

anatomy, etc. Although standard methods of administra- 
tion and scoring of responses are employed, as with all 
projective techniques, the clinical training and experi- 
ence of the examiner is of prime importance to adequate 


interpretation. 
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3. The Role of Psychological 
Tests In The Assessment Process | 
sessment. PLOCeSS | 

\ 
In general, both ability and personality tests 


are based on extensive normative samples of human be- 
| 


havior, developed according to established ‘principles 


of psychological measurement, and standardized in 


administration to eliminate, insofar as possible, 
extraneous factors which might affect interpretation of 
results. 

As stated at the outset, however, infallability 
is not claimed for any test, and some tests are thought 


by some psychologists to be more useful than others. 


Moreover, ability factors, such as verbal ability, can 
affect the results of projective tests. It is for these 
reasons that most experienced psychologists will administer 
a series of tests and will look for relationships between 
the results of the various tests. 


"[T]he use of a test battery is 
itself an attempt to increase 
reliability. If such disparate 
techniques as the DAP, TAT, and 
Rorschach all contain evidence 
of, say, overwhelming anxiety, 
then the psychologist can place 
more confidence in his conclusion 
than if just one test has been 
used.” Silber, supra, 91 
(Emphasis in original.) 
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Equally important, it should be recognized that 


even the results of a battery of tests are only one part 


of the overall process of assessing mental condition. 
Obviously, the clinical interview, observations of 
behavior and a careful analysis of biographical data 
all play an important role in the assessment process. 
However, it hardly follows that test results should be 
inadmissible because they do not tell the whole story. 
Certain psychological tests may be "clinical tools" 
rather than "psychometric instruments", Anastasi, supra, 
Pp. 516, et seg., but they are important aids in the 
assessment of mental condition nonetheless. To rule that 
psychological test results are inadmissible because they 
are, in isolation from one another and from other parts 
of the assessment process, insufficiently precise measures 
of mental condition, would be to ignore the fact that these 
tests are almost universally recognized as an important 
element in diagnosis. 

Test. results should be placed in perspective. But 


to require psychologists and psychiatrists to testify 
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without reference to them would be to introduce into 


criminal proceedings an artificial and unsatisfactory 


total reliance on the clinical interview. If the 


objection to certain psychological tests is that they 


are insufficiently standardized and validated, and that 


too much depends upon the subjective reaction of the 


examiner, this objection applies, a fortiori, to the 


Clinical interview. Assessment of mental condition, 


and its relationship to criminal conduct, remains a 
| 


difficult and demanding task. The courts should con-— 


tinue to admit all relevant evidence which bears on 


| 
this issue, including psychological test résults. 


Counsel Should Be Encouraged To 

Explore The Bases For The Conclusions 
Drawn From Psychological Test Results. 
However, In The Absence Of Supportive 
Expert Testimony, Counsel Should Refrain 
From Expressing Or Implying Opinions As 


To The Validity Of A Psychological Test. 


1. Introduction 

The American Psychological Association shares the 
"serious misgivings" voiced by another amicus concerning 
the handling of psychological test evidence in the trial 
of this case.28/ The Association believes that there 
should be a line drawn between cross-examination and 
summation which probes the validity of the psychologist's 
conclusions and their bases in the test results, on the 
one hand, and the expression by counsel of his own un- 
supported opinion of the validity of psychological tests, 
on the other. We think it fair to say that the cross- 
examination of the defense psychologist crossed this line 


and was, therefore, highly prejudicial to appellant Brawner. 


28/ See, Brief of the Amicus Curiae William H. Dempsey, 
JX-, Pp. 83-95. 


The Role of Direct Examination 
In Placing Psychological 


Tests in Proper Perspective 


Counsel who introduces an expert wid testifies 
partly on the basis of results of psychological tests 
should take care to ask his witness questions which will 
place these test results ones ee 
The tests which were administered should be explained. 
Equally important, the witness should have the oppor- 
tunity to inform the jury that his judgment concerning 
defendant's mental condition was not pasettlon any one 


answer, any one test, or solely on the battery of 


tests. He should have the opportunity to explain to 
| 

the jury that the tests are one clinical tool, among 
| 

several, which he employed in making his diagnosis. 


Direct examination of this kind will put the 
expert in a better position to deal with ree 
examination which dissects his analysis of particular 
responses. Furthermore, the jury will have a clearer 


understanding that psychological tests are not some- 


thing they must accept or reject in toto. rf the jury 


understands that the expert uses the tests as an aid 


to psychological evaluation and diagnosis and not as the 
sole basis for such evaluation, it will be in a better 
position to assess the test results and the testimony of 
the expert. 


3. Proper Cross-Examination 
and Summation 


The amicus brief filed by Mr. Dempsey adequately 


excerpts some of the more objectionable portions of the 
cross-examination of Dr. Stammeyer. See, pp. 85-87 of 

Mr. Dempsey's brief (Tr. pp. 426, 429-30, 439, 446-50). 

It suffices here to note that the thrust of the prosecutor's 
questions were aimed at ridiculing the psychological 
principles underlying various psychological tests. 

Perhaps this kind of cross-examination would be 
somewhat less objectionable if it reflected other expert 
testimony in the record. For example, if the prosecutor 
wished to challenge the principles by which Dr. Stammeyer 
scored the various psychological tests which he administered 
to appellant, he could have done so by confronting the 
witness with literature in the field which challenged 
the theories which had been applied. Alternatively, 


expert testimony challenging the psychological principles 


which counsel disputed could have been introduced. Either 


of these methods are preferable to a cross-examination 
which rests upon ridicule rather than fact and which 
appeals to the "common sense" of the jury concerning prin- 
ciples which are based upon empirical research and the 


clinical experience of experts, rather than the common 


experience of laymen. 


A similar error led to reversal in Kin ng v. United 
States, 125 U.S. App. D.C. 318, 372 F.2d 383 (1967) . 


In that case, Dr. Ruch, the Assistant Clinical Director 


of the Dix Pavillion of St. Elizabeths Hospital, testi- 
fied that organic brain injury or disease had been found 
to be present on the basis of pscyhological testing, 


even though the skull x-ray, electroencephalogram (EEG) 
and neurological examination hada proven negative. After 
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reviewing the prosecutor's cross-examination and his 
| 


summation, the Court stated, | 


“the prosecutor persistently iat a 
into the jury -- without evidentiary 
basis, and contrary to the uncontra- 
dicted testimony of the Government 
psychiatrists called by the defense -- 
the assertion that organic damage was 
negatived by the failure to detect it 

by physical tests, and that psychological 
tests could not establish organic damage 
(‘organicity')." 125 U.S. App. D.1 

at 325, 372 F.2d at 390. 


The Court viewed "the prosecutor's transgression" 
as having been to convey to the jury his own opinion that 
there is nothing organically wrong with an individual 
claiming mental illness unless the damage is revealed by 
a physical examination. 


"It is misconduct for a prosecutor 
to make an assertion to the jury 

of a fact put in the form of an 
assumption of a question, unless 

the prosecutor proffers direct 
testimony of that fact. The same 
principle applies to a matter of 
opinion, and is certainly applicable 
where as here, the prosecutor's 
opinion contradicts the expert opinion 
of the witness called by the defense 
and he never offers opinion evidence 
to the contrary. . . The prosecutor 
did not even confront the witness 
with a divergent view expressed in 
a medical text." 125 U.S. App. D.C. 
at 329, 372 F.2d at 394 (footnote 
omitted.) 


We submit that similar error was committed in the 


cross-examination and summation in this case. The sum- 


mation, in particular, was objectionable. It contained 


expressions of opinion concerning the validity of 
generally accepted principles of psychological test 
analysis and about the validity of the tests themselves. 


The summation is typified in this regard by the prosecutor's 


comments concerning the Rorschach Test. 


“Is a man crazy when he sees a 
heart or something else four times? 
Four different anatomical things 
or maybe the same things in those 
little drawings, these little ink- 
blots. After all, they are just 
blots of ink. Is a man crazy when 
he sees them? . . ." (fr. 36-37, 
emphasis supplied.) 


In expressing his own unsupported opinion concerning 
the validity of the Rorschach Test, other tests and the 
principles of analyzing responses to the questions asked 
in those tests, the prosecutor overstepped the limits of 
proper cross-examination. 

“The prosecutor is not free to offer 

his opinion in lieu of calling an 
expert witness. It compounds the 
mischief that here his belief was 
contrary to the testimony of the! 
duly qualified expert witnesses." 


125 U.S. App. D. C. at 329, 372, 
F.2a at 394. 


It is recognized that there will be times when the 


shoe will be on the other foot and defense counsel will 


be seeking to discredit a prosecution expert who based 
| 

his conclusions on psychological test results. We sub- 
i 


| 
mit, however, that the objective of a fair trial, and the 


proper consideration of expert psychological and psychiatric 
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testimony, will be best served by requiring all counsel 
to adhere to the principles set forth in King. 

In this connection, it should be noted that the 
draft recommendations of the ABA's Advisory Committee on 
prosecution and defense functions admonish both prose- 
cutor and defense counsel to avoid the expression of 
“personal belief or opinion as to the truth or falsity 
of any testimony or evidence. . . ." American Bar Associa- 
tion Project on Standards for Criminal Justice, Standards 
Relating to The Prosecution Function and the Defense 
Function, Advisory Committee on the Prosecution and 


Defense Functions, March 1970. Sections 5.8(b) and 


7.8(b). 


Moreover, these proposed standards declare it to 
be “unprofessional conduct" for either counsel: 


"to refer to or argue on the basis 
of facts outside the record whether 
in trial or on appeal, unless such 
facts are matters of common public 
knowledge based on ordinary human 
experience or matters of which the 
court may take judicial notice." 
Id., Sections 5.9 and 7.9. 


In any event, it seems clear that prosecutors 


should be required to avoid the approach to psychological 
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tests employed below. As this court noted in Carsey v. 
United States, 129 U.S. App. D. C. 205, 207, 392 F.2d 


810, 812 (1967), while prosecutor and defense counsel are 


both charged with conducting themselves in accordance 
| 


| 
with the objective of a fair trial, it 
"seems likely that this objective may 
be more easily imperiled by mis-' 
conduct of the prosecutor than of 
the defense, since the jury may have 
special confidence in the prosecutor 
as a public official who does not 
represent a biased party but an im- 
partial sovereign whose ‘interest. . . 
in a criminal prosecution is not that 
it shall win a case, but that justice 
shall be done'." 


We submit that the approach to the psychological 
test evidence employed below should be prohibited. Pre- 
judice is bound to occur where, as here, the prosecutor 
expresses his unsupported opinion concernizig the validity 
of principles which rest on the clinical experience of 
expert witnesses rather than the everyday experience of 


the jury. 


4. Proposed Instruction 
fo The Jury 


Where expert witnesses rely upon psychological 


test results in reaching their conclusions concerning 
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the defendant's mental condition and the relationship 
of that mental condition to the alleged offense, we 
suggest that an instruction to the jury would be appro- 
priate. 

Such an instruction should a) clearly inform 
the jury that it has the ultimate responsibility in 
determining what weight to give the expert testimony, 
including what weight to give conclusions based on 
psychological test results; b) instruct the jury that 


psychological test results should not be omitted from 


consideration because the jury is dubious concerning 


the scientific validity of the tests, unless expert testi- 
mony casts doubt upon their scientific validity; and 
c) place psychological test results in proper perspective 
by indicating that they are one factor, among many, 
which should be assessed. 

The following instruction is suggested: 


You have heard evidence concerning 
a variety of assessment procedures, 
including certain psychological tests 
which were relied upon by the psycho- 
logists and psychiatrists in reaching 
their opinions. Since it is for you, 
the jury, to decide whether the de- 
fendant suffered from a mental disease 
or defect at the time of the alleged 


- 41 - 


offense and whether there was a substan- 

tial connection between his mental impairment 
and the offense alleged, you must decide 
whether the experts were justified in re- 
lying upon the results of the psychological 
tests. 


It is up to you to decide what weight 
should be given to the results of these 
tests. You should not reject conclusions 
based on the results of psychological tests 
because the tests are new to you or seem 
to be an unusual method for determining 
mental condition. Nor should you accept 
unquestioningly everythi-ig cited by the 
experts as being derived from test find- 
ings. [However, you may reject: the results 
of psychological tests if you are persuaded 
by other expert testimony you have heard 
that the tests are not a reliable aid in 
determining an individual's mental con- 
dition.] 29/ 

| 

You should consider the qualifications 
and the experience of the psychologist who 
administered the tests. Consider also the 
explanations by the expert witnesses about 
the test results. Consider the-other facts 
and information used in reaching conclusions 
concerning defendant's mental condition. 

You should also consider whether the test 
results were consistent with other factors 
considered by the expert witnesses in 


| 
A . = ! 
29/ This sentence, or one like it, could be added where 


there is expert testimony challenging the validity of a given 
psychological test or tests. 


reaching their opinions concerning de- 
fendant's mental condition. Bear in 

mind that the results of no one test 

alone can be the sole basis for judging 

the defendant's mental condition. Also 
remember that all the results of all the 
tests which were given to the defendant 

are not the only basis for reaching 
conclusions as to his mental condition. 
Rather, the results of the psychologi- 

cal tests are one factor, among many, 
which must be-considered in reaching a con- 
clusion as to defendant's mental condition 
and the relationship between that condition 
and the alleged crime. 


CONCLUSION 

Amicus submits that this Court has in fact already 
properly abandoned the substance of a "medical model" for 
the test of criminal responsibility in this jurisdiction 
in a series of important decisions. All that remains is 
to make the applicable standard clear to the jury so that 
the jury understands that medical labels do not resolve 
the issue presented by a plea of not guilty by reason of 
insanity. 

Further, Amicus submits that with proper foundation 
and an appropriate instruction, psychological tests can be 


of important assistance to the experts and the jury. No 


one test is infallible, nor should the battery of tests 
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be the sole basis of diagnosis, but it should also be 


recognized that psychological test results are more 

reliable than any other presently known technique for 

the diagnosis of mental disability. | 
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